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Viscount Simon 

JOHN ALLSEBROOK SIMON, first VISCOUNT SIMON OF 
STACKPOLE ELIDOR, has received many high honours in the 
course of a busy life. It is certain that none will be more 
deeply cherished by him than that accorded him by his 
professional brethren on 20th October in the Middle Temple 
Hall, when a dinner was given in his honour, under the 
presidency of the Lord Chancellor, Lord Stmonbs, supported 
by the Lord Chief Justice, Lorp GoppARD, the Home Secre- 
tary, Sir DAvip MAXWELL Fyre, and the Attorney-General, 
Sir LionEL HEALD, the Minister of Labour, Sir WALTER 
MONCKTON, EARL JowirttT, and the United States Ambassador, 
Mr. WINTHROP ALDRICH. In his speech Viscount Simon 
permitted himself a small criticism of modern times. ‘‘ The 
courts,’’ he said, “‘ seem to have lost much of their variety and 
colour. Where shall we hear again a judgment like that of 
Vice-Chancellor Bacon, who declared: ‘This case bristles 
with simplicity. The facts are admitted. The law is plain. 
And yet it has taken seven days to try, one day longer than 
God Almighty required to make the universe’ ? ’ 


A Great Lawyer’s Recollections 


Wit and wise counsel were the outstanding: features of 
Viscount Simon’s sparkling speech. He said that he was 
called nearly fifty-five years ago—one of twenty-seven 
students of the Inner Temple, of whom four survived. One 
of them was our present LorpD CHIEF JUSTICE, “‘ who claims 
that he was my first pupil at Oxford, and who certainly 
taught me some law that I[ did not know.’’ Referring to the 
great men of earlier days his lordship said: ‘‘ The Attorney- 
General was Sir Robert Finlay, who stated his case in such 
even tones and with such absolute fairness that the listener 
could not make out which side he was on. The other law 
officer was the pulverising Sir Edward Carson, who convinced 
you that there was only one side of the matter.’’ He referred 
to Lord Russell of Killowen as ‘‘ that elemental force, the 
precursor of the atom bomb,’’ and Sir Travers Humphreys 
as ‘‘ the greatest and fairest Treasury prosecutor of my time.”’ 
He said he was a stout upholder of the two-thirds rule, “‘ for 
I do not think that juniors at the Bar are overpaid.’’ He 
added: ‘‘ Three things are wanted for success as a barrister 

good health, good fortune and a good clerk, and of these 
three the greatest is a good clerk.’’ He paid tribute to his 
‘faithful friend Ronald Pocock ’’ who “ set an example to 
everyone in the Temple of what a good clerk should be.”’ 
Of the legal profession he said: ‘‘ It is a profession in which 
the most cantankerous and annoying of opponents is yet 
throughout our learned friend. It is a profession in which, 
as was said in this hall on a famous occasion, ‘ The weapon 
of the advocate is the rapier of the fencer and never the 
dagger of the assassin.’’’ It was a memorable speech and a 
memorable occasion. We crave leave to join members of 
the other branch in wishing Lord Simon many happy years 
of activity. 
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Settling Cases 

Mr. JusTicE ROXBURGH’sS statement in the Chancery 
Division on 20th October that last-minute settlements are 
happening day after day and are causing great difficulty at a 
time when the list of cases for hearing is heavily congested 
will be duly heeded by those concerned, and the tendency to 
postpone settling cases will no doubt be checked. Public 
time can be wasted by an over-indulgence in the luxury of 
leaving the job of settling the case to counsel at the door of the 
court. Mr. Justice Roxburgh said that he had not really 
tried a single case during the present sittings, and had spent 
more time in his private room waiting for parties to settle 
than he had spent in court. It is impossible, of course, to 
settle before the brief is delivered in every case. Solicitors 
should ask themselves whether the expectation of a better 
settlement at the door of the court, negotiated by counsel 
in whom they have confidence, really justifies the possible 
entrenchment on public time by throwing the lists out of 
vear. Those in charge of the lists should ask themselves 
whether they cannot devise a system which can cope, a little 
better than the present system seems to cope, with a rush of 
litigants anxious to settle their disputes, a state of affairs 
occasionally bound to happen, and always to be commended. 


Costs of Unnecessary Copies 

THe MASTER OF THE RoLts in the Court of Appeal on 
23rd October said that much more of the proceedings in the 
court below was copied than was required for the purposes of 
an appeal. It was not always easy to decide, but he thought 
that sometimes insufficient attempts were made to conclude 
whether it would not be enough for part only of the transcript 
to be copied. The copying as a matter of course of everything 
which was before the court below wasted costs, and on some 
occasions the Court of Appeal had given indications to the 
taxing master asking him to consider whether certain of this 
copying should not be disallowed. It may be recalled that 
the Evershed Committee in their final report (para. 591 et seq.) 
considered the question in some detail, and, apart from 
expressing the view that every effort should be made to 
limit the amount that has to be transcribed, they recom- 
mended that, if when the requirement for a more 
notice of appeal is introduced, junior counsel 


and 
informative 
should be required to agree what documents and evidence 
are relevant. In the event of disagreement, additional 
transcription would be at the peril as to costs of the party 
demanding it. 
Unsatisfied Judgments 

A CORRESPONDENT in The Times of 23rd October suggested 
that bailiffs should be supervised “ so that a citizen should not 
be completely cut up before he is down and out, and thus 
bring the law into grave disrepute.” “1 read with 
amazement,” she wrote, “a statement made by counsel for 
the defence and accepted by the Common Serjeant in a case 
heard at the Old Bailey yesterday, that a judgment was 
obtained against the defendant as a result of which bailiffs 
were called in and they took away goods worth more than 
£40,000 which were sold at an apparently unknown saleroom 
in Kensington for between £1,200 and £1,500." Auction 
prices, especially of rare objects, are never as high as those 
which the seller can wait for, but the case cited is so extra- 
ordinary as to require close examination. For instance, it 
might be asked why a debtor who owned such valuable pro- 
perty could not himself raise sufficient money in time to 
satisfy the judgment. Even if the law of executions could 
be stricter, nevertheless, in these days of full employment 


have 
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our sympathies are all with the unpaid creditor, and we 
should hate to support any proposal which might stand in 
the way of his recovering speedy payment following an 
unsatisfied judgment. 


Mental Illness : A Royal Commission 


Str WINSTON CHURCHILL announced in the Commons on 
22nd October that the Government has had under consideration 
for some time the operation of the law relating to the certifica 
tion and detention of persons suffering from mental illness 
and mental defect, and realises that legislation is desirable to 
bring that law into line with modern thought and development. 
There would be a comprehensive review of the subject by a 
Royal Commission ‘‘to inquire as regards England and Wales 
into the existing law and administrative machinery governing 
the certification, detention, care (other than hospital care or 
treatment under the National Health Service Acts, 1946-52), 
absence on trial or licence, discharge and supervision of 
persons who are, or are alleged to be, suffering from mental 
illness or mental defect, other than Broadmoor patients ; 
to consider as regards England and Wales the extent to which 
it is now, or should be made, statutorily possible for such 
persons to be treated, as voluntary patients, without certifica- 
tion; and to make recommendations.’’ The names of the 
chairman and other members will be announced later. These 
terms of reference cover questions relating to the liberty of the 
subject and not the provision of medical treatment and 
hospital accommodation, which are the Minister of Health’s 
responsibility. They do not include Broadmoor criminal 
lunatic patients, for whose admission and discharge the Home 
Secretary is responsible. The commission will limit their 
inquiries to England and Wales. More than 60 per cent. of the 
persons admitted to mental hospitals are voluntary patients. 
The last Royal Commission, in 1924, led to the passing of the 
Mental Treatment Act, 1930, which facilitated voluntary 
submission to treatment. 


The Prerogative of Mercy 
Ar the annual meeting of the Magistrates’ Association 
on 16th October, the HoME SECRETARY spoke of the exercise 
of the prerogative of mercy. ‘ Fortunately,’”’ he said, 
‘errors of justice in this country are rare—and will continue 
Nevertheless, there is the occasional case where 
a wrong decision has been reached.’ It might be absolutely 
trivial, but it was important that, should the occasion arise, 
the remedy was there. He continued, ‘‘ I want to make it 
clear that, in the exercise of the power, there is and can be 
no question of the Home Secretary acting as a court of appeal, 
or substituting his own view for that of the court of trial. 
That would be entirely wrong, but although the total number 
of cases in which this power is exercised is small, it remains 
important that the citizen should know he has the oppor 
tunity of having his representations considered, even after 

the courts have concluded their functions.’ 


to be rare. 


Sheffield Assizes 

THe Lorp CuleF Justice, after a visit to Sheffield last 
month, has reported to the Lorp CHANCELLOR that Sheffield 
should have its own court of LorD GODDARD 
inspected the court house which, after some alterations, will 
temporary court pending the erection of 
The Lord Chancellor has approved 
the report. Cases are at present heard at Leeds which 
should be heard at Sheffield. An earlier decision in 1936 
that Sheffield should have its own assizes was prevented 
by the war from being carried into execution. 


assize. 


become the 


permanent buildings. 
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FRIENDLY SOCIETY TRUSTEES 


CONSIDERATIONS of taxation apart, the question whether a 
corporation which is not a trust corporation for the purposes of 
the Trustee Act, 1925, may or may not be appointed the sole 
trustee of a friendly society would not be of much general 
interest. But one of the conditions of recognition of any 
pension or superannuation scheme by the Commissioners of 
Inland Revenue is that the scheme should be registered by the 
Registrar of Friendly Societies as a society within the meaning 
of the Friendly Societies Act, 1896, and as these schemes 
depend for their success wholly on the fiscal concessions which 
recognition by the Commissioners brings, some acquaintance 
with the Act of 1896 is necessary for anyone who is instructed 
to settle a scheme of this kind. The recent decision in 
Re Pilkington Brothers, Limited, Workmen’s Pension Fund 
1953} 1 W.L.R. 1084; ante, p. 557, cannot, therefore, be 
dismissed by the conveyancer as a decision on a matter too 
much out of the way for his attention. 

The applicant fund was duly registered under the Act of 
1896 as a registered society, and under the original rules the 
management of the society was vested in a committee of 
management. These rules also provided that there should be 
four trustees of the fund, two of whom should be appointed 
by the representatives of the firm on the committee, and two 
by the representatives of the members of the society. This 
arrangement evidently proved to be inconvenient, and it was 
sought to amend the latter rule by providing that a company 
incorporated under the Companies Act might be appointed to 
be the sole trustee of the fund in place of all existing trustees. 
It was considered by the committee of management that the 
appointment of a company would, first, avoid trouble and 
expense in executing transfers and the like, and secondly, 
by enabling the committee of management to control the 
company as the directors thereof, vest the administration of 
the fund in one body of persons instead of two. The first of 
these objects would, of course, have been achieved by the 
appointment of a trust corporation as sole trustee ; but the 
second could only be achieved by the incorporation of a 
company for the express purpose of administering the fund. 
The Registrar of Friendly Societies refused to register this 
proposed amendment to the original rules, and against this 
refusal the society appealed. 

The appeal came before Danckwerts, J., who first drew 
attention to the fact that there was no express prohibition in 
the Friendly Societies Act, 1896, against the appointment of a 
corporation to be a trustee of a society, either solely or jointly 
with others, and having regard to the provision of the 
Interpretation Act, 1889, to the effect that in any enactment 
passed after 1889 the expression “‘ person ’’ includes a corpora- 
tion, the onus was on those who contended that a corporation 
cannot be appointed a trustee of a friendly society to support 
their contention by arguments. The question was one which 
depended very largely on the interpretation of the Act of 1896 
as a whole, and three distinct arguments were put forward in 
favour of this contention. 

The first turned on s. 35 of the Act, which provides that on 
the death or bankruptcy of an officer of a registered society, 
the society is to have certain claims on his property in priority 
to the claims of others. By the definition section, the 
expression “ officer’’ includes, as any treasurer, 
secretary or member of the committee of management of a 
society, any trustee of the society (s. 106), and it was contended 


well as 


that these provisions were inconsistent with the appointment 


of a corporation to be a trustee of a society, since no provision 
was made for any priority of claims by the society on the 
dissolution of a corporation comparable with that expressly 
made on the death or insolvency of an individual trustee. 
In Re West of England & South Wales District Bank ; ex part 
Swansea Friendly Society (1879), 11 Ch. D. 768, it was held, as 
a matter of construction of sections of the Friendly Societies 
Act, 1875, which did not differ significantly from the material 
part of the Act of 1896, that an incorporated banking company 
was thereby prevented from being appointed to be a treasurer 
(that is to say, an officer stricto sensu) of a society registered 
under the earlier Act, and very naturally great reliance was 
placed on this decision by the persons who, in the present case, 
argued in support of the registrar’s decision. Danckwerts, J., 
rejected this argument on two grounds. The first 
broad one that the question of priority of claim is not of the 
same importance in the case of a trustee, in the event of his 


was the 


insolvency, as in the case of an officer such as a treasurer or 
secretary, since in the former case the trust property is in any 
event distinguished from the trustee’s absolute property and 
is not part of the property distributable among the trustee's 


creditors (although, of course, different considerations arise 
where a personal claim against the trustee is made). The 
second, based on the language of the Act, was that in s. 35 
itself there is a reference to the trustees of the society, th 
section providing that the heirs or personal representatives 


of the officer, or his trustee in bankruptcy, are to make pay 

ments of money or transfers of property upon the demand in 
writing of the trustees of the society, in preference to other 
debts of the officer, and this express contrast between the 
expressions “‘ officer’’ and “‘ trustee ’’ seemed to show that, 
despite the apparent equation of the position of trustee and 
officer respectively in the definition section, the two positions 
were distinct. 

This was the most substantial argument put forward against 
the validity of the proposed amendment to the rules. The 
second objection was based on the provision in s. 25 (3) of the 
Act of 1896 which requires a trustee to sign the resolution of 
the society appointing him trustee. The cpnstruction of this 
provision, which is specifically directed to trustees, is not 
dependent on the definition clause ; the question here was 
simply this: could a corporation be said to be capable of 
This question in turn involved another 
of was It 


signing a resolution ? 
did this provision contemplate personal performa! 
a sufficient compliance if the required act were performed by an 
officer or agent of the corporation, as in the case of the signature 





of contracts by a company under the Companies Act Phere 
were authorities on both sides of the line, and the decision of 
Danckwerts, J., on this part of the case, that a corporation 
could comply with the provisions of s. 25 (3), was based on th 

view that although the acceptance by a trustee of his appoint 

ment was not technically a contract so as to come strict] 

within the provisions of the Companies Act dealing with the 
signature of contracts by a company, it was near enough 
the same thing for the same principle to apply. 

The final argument was that in 1896 corporate trustees were 
practically unknown, and it could not therefore have been 
contemplated that a corporation should be ap} ed a 
trustee of a friendly society. But this argument, in thi 
judgment of Danckwerts, J., would have applied with equal 
force in another case which, on that footing, would have been 
decided the other way. In Re Thompson's Settlement Trust 
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[1905] 1 Ch. 229 it was held that a corporation could be 
appointed a trustee of a settlement jointly with an individual 
trustee under an ordinary power of appointing trustees. The 
settlement was made in 1866, when a corporation could not 
hold property jointly with an individual. This disability 
was removed by the Bodies Corporate (Joint Tenancy) Act, 
1899, and in Re Thompson's Settlement Trusts it was held that, 
once that disability had been removed, the ordinary power of 
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appointing new trustees could be exercised in such a way as to 
appoint a corporate trustee. Clearly, such an appointment 
was beyond the contemplation of anyone at the date of the 
settlement, when it was an impossibility at common law. 
The present decision will be of great convenience to thos 
who operate pensions schemes, the numbers of which ar 
increasing, and should be borne in mind by those who may 
have to advise on the creation or operation of such schemes. 


“ABC” 


SURRENDER BY CHANGE IN CHARACTER 
OF OCCUPATION 


SINCE writing on the possibility that a statutory tenancy may, 
despite what was said in brown v. Draper |1944) K.B. 309, 
terminate by reason of a change in the character of the tenant’s 
occupation of the premises (97 SoL. J. 708), I have come across 
a statement that a similar change may, in ordinary circum- 
stances, effect a surrender by operation of law. The authority 
cited in support is, perhaps, not as striking an example of the 
phenomenon as might be desired, as the tenancy concerned 
was one of an incorporeal hereditament and the point arose 
indirectly ; but the reasoning in one of the judgments is 
cogent, and, in view of the use to which it might be put in 
determination of statutory tenancy Cases, the decision is 
worth examining. 

The decision is that in Peter v. Kendal (1827), 6 B. & C. 703, 
an action brought for the disturbance ofa ferry. The plaintiff's 
title began in 1748, the court roll of a manor recording a 
transaction by which a half-share in the right of ferrying across 
a Cornish creek had been transferred to his grandfather, the 
other moiety following some time later ; and in 1825 he had, 
by a verbal tenancy agreement, let the ferry to one Brown for 
the term of one year. Brown, however, did not find the venture 
profitable, and came to an arrangement with the plaintiff 
by which the plaintiff was to take all the earnings and Brown 
be paid Is. 9d. a day for acting as boatman. This arrange- 
ment was carried out, Brown duly accounting to the plaintiff. 
The defendant, who appears to have been associated with 
Brown at some time, started a rival service—incidentally, 
he had no fixed tariff, but worked for whatever his passengers 
would give him in the way of remuneration. 

The defence raised a number of points, contending, inter alia, 
that Duchy of Cornwall rights were inalienable, that there was 
no exclusive right of ferry unless both terminal points belonged 
to the same person, etc., which are interesting, but not to those 
concerned with the law of landlord and tenant ; what matters 
for present purposes was an argument that the action had been 
brought by the wrong person, Brown, if anybody, being the 
aggrieved party, as he was entitled to exclusive possession 
(or whatever be its incorporeal equivalent) against the 
plaintiff. It was on this point that the matter came before 
the Court of Exchequer by way of rule nisi for a non-suit. 

As will be expected, the Statute of Frauds was relied on 
in answer to the that the tenancy had been 
surrendered ; where was the required writing? It was, of 
course, then put to the defendant that he was trying to have it 
both ways, the formality in question not having attended the 
grant on which he relied. The answer was that the point had 
not been taken at the trial. It was not pursued, so the case 
may also illustrate the rule, “the Statute of Frauds is a shield, 
not a sword.,”’ 

And on the question in issue, Bayley, J., was fairly emphatic 
in rejecting the plea. ‘When Brown found out that he could 


contention 


not keep the ferry at {14 per annum, he said to the plaintiff, 
‘Will you allow me to be your servant ?’ They settled upon 
that footing. Brown became the servant instead of thi 
tenant of the plaintiff; anew relationship which, in regard to 
this property, was wholly inconsistent with that of landlord 
and tenant then took place, with the consent of both parties. 
That operated as a surrender, by operation of law, of the 
tenant’s interest in the ferry.” 

rhe inconsistency of two states of affairs may well be said 
to lie at the root of the principle applied by Bayley, J. ; 
and the same can be said of cases discussed at 
97 Sot. J. 708, in which a protected tenancy was found to have 
been replaced by some other relationship. Perhaps the case 
most closely resembling Peter v. Kendal is Foster v. Robinson 
1951) 1 K.B. 149 (C.A.), in which a yearly tenant was held to 
have become a licensee, with the result that his daughter, 
who had resided with him, etc., could not lay claim to a 
statutory tenancy on his death. The deceased tenant had 
been employed by his landlord as a farmworker, occupying 
a cottage as tenant from year to year, till in 1946 he becam« 
past work and a verbal transaction took place by which it was 
agreed that the tenancy should cease, but the ex-tenant 
employee could live in the cottage for the rest of his life rent 
free. Examining the question whether there was a surrender 
by operation of law, Evershed, M.R., held that there was 
ample evidence to show that there was such, in the shape of the 
cessation of payment of rent ; and the passage in the judgment 
which I wish to stress for present purposes runs: “It is not 
there was an agreement 


those 


here a question of ‘mere agreement ; 
plus superadded acts in pursuance of the agreement which | 
think were sufficient to show that effect in the fullest sens 
was given to the agreement, and that the new agreement made 
was inconsistent with the continuation of the old tenancy.”’ 
Though the old tenancy in Foster v. Robinson was a con 
tractual protected tenancy and not a statutory tenancy, and 
this circumstance warranted reference to a number of older 
authorities on surrender by operation of law, the vital con 
sideration is, I trust I have shown, that of inconsistency of 
facts. Consequently, while ‘‘ surrender ’’ may not be strictly 
speaking an accurate expression to employ in the case of a 
statutory “ tenancy,’’ I would submit that the principk 
operates whenever, as Bayley, J., put it in Peter v. Kendal, 
there is, in relation to the property concerned, a new relation 
ship inconsistent with that of landlord and tenant or, as 
Evershed, M.R., put it in Foster v. Robinson, with th 
continuation of the old tenancy—contractual or statutory. 
At the conclusion of the article at 97 Sor. J. 708, I cited a 
passage from Megarry’s ‘‘The Rent Acts’’: ‘‘ A tenant cannot 
claim the protection if he changes the character of his 
occupation,’’ the italics being mine. The importance ol 
co-operation by the tenant has its counterpart in the law 
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relating to surrender by operation of law: a tenant may leave 
the premises and stand by while another “‘ tenant ’’ moves in 
without being held to surrender. That is what happened in 
Wallis v. Hands 1893) 2 Ch. 75: mining tenants, holding a 
forty-five-year lease, ceased operations after some two years, 
and some months later the lessor, with the oral assent of the 
lessees (expressed by their solicitor on their behalf and with 
their authority), granted a forty-two-year lease to the plaintiff. 
Chitty, J., having considered numerous authorities, held that 
there was no surrender by operation of law unless the old tenant 
gave up possession to the new tenant at or about the time of 
the grant of the new lease to which he assented. ‘ The 
foundation of the doctrine that the acceptance of a new lease 
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by an existing tenant operates as a surrender in law is ¢ 
by acts im pais, the law attributing the force of estoppel t 
certain notoriety, 
acceptance of an estate, and the like ; 


acts of such as livery of entry 
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lease to a stranger, with the tenant’s assent, and chang: 


( 


possession preceding or following the lease, bring such 


within the scope of the same doctrine, which mere oral assent 
would not do,” and on this principle the learned judge hel 
that oral assent must be accompanied by a change of possess 

Estoppel by acts 77 pats is, essentially, what the other decision 
and thi 
must, of course, being inconsistency between two relationships 


I have mentioned call inconsistency iInconsistenc) 


be inconsistency on the part of both parties. 
kK. 1. 


HERE AND THERE 


DOMESTIC RELATIONS 


So long as the throughput of the divorce mills maintains its 
present rate of about 50,000 a year, their activity is likely to 
produce, for the benefit of the research laboratories which 
occupy themselves with such matters, a vast variety of 
heterogeneous data on domestic relations and how to sever 
them. It was, therefore, to be expected that the first month 
of the Michaelmas sittings would provide rather more 
information on this particular topic than on any other single 
subject in Halsbury. Nor has that expectation 
disappointed, though in some cases one’s previous impressions 
as to the state of the relevant law were merely confirmed. 
lhus, if an industrious reporter were to compose a headnote 
for Goss v. Goss it would run something like this : ‘“‘ A husband, 
petitioning for divorce, alleged that his wife had stuck a 
knife in his back, thrown a poker at him with considerable 
violence, kicked and bitten him on many and 
broken a pot on his head and hands. Held, that this conduct 
amounted te cruelty. Semble, it was not cruelty on the part 
of the wife to hide his cigarettes and newspapers. Per 
Karminski, J.: If marriages were to be dissolved on that 
ground, few would be left standing.’’ One little touch worth 
noting, perhaps a mere fagon de parler-—the learned judge 
observed that if the husband had gone on living with the 
lady “he would not have escaped so easily next time.” 
Maybe the husband’s experiences as a mounted policeman 
and a former Naval petty officer had indeed made this escape 
seem, by comparison, easy. Worse things, they always tell 
us, happen at sea, and the horse, we know, is an animal 
“ dangerous at both ends and uncomfortable in the middle.” 
Still, even so, one is inclined to feel that the judicially declared 


been 
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‘ease’ of his matrimonial escape was relative only. In 
view of the facts proved in evidence, it is somewhat 
paradoxical that the wife’s counter complaints against her 
husband suggested that he had been too severe with the 


children, “‘ smacking them unnecessarily and sometimes too 


hard.”’ 
FRIEND 


against an ancient element. ot 
disturbance in domestic relations. the maternal instinct in 
all its altruistic disguises. Yes, ves, | know. Without the 
maternal instinct there would be no domestic relations to 
disturb, for then mankind would have no more of a nest 
building instinct than the cuckoo. But, as Hilaire Belloc 
remarked somewhere, one of the favourite occupations of 
human beings is digging holes and filling them up again. 
And so it is with the unbridled maternal instinct. It will 
dig the foundations of and family with exemplary 
tenacity and then, unless common sense steps in to restrain 
the arm of blind instinet, it will just as tenaciously fill in 
the foundations with the ruins of the superstructure. —Murimy 
can be the root of all evil unless she keeps a tight hold of her 
the temptation to the 


A BOY’S BES! 


\Np there we come up 


home 


ego and resolutely resists compass 


‘mummification " of her helpless offspring, exorcisin 


ghostly Oedipus, who haunts the psycho-analytical peopl 
so frighteningly. A sad story of ‘“* mummification " was tol 
in the Divorce Court at Bristol recently. A man of about 


nice girl 


thirty, an only child, married a very 


girl in the village,”’ said his father-in-law and yet five veat 
afterwards they were both petitioning for divorce: I 
learned Commissioner who heard the case enumerated 
in the course of his judgment, some interestin 
‘strongly possessive and protective attitucd of the br 
groom's mother. It is indeed very odd that, alone of 
animals, the human female so insistently declines to use het 


eves and recognise the point at which the tiny tot of yesterday 
turns into something much larger and quite different. Thi 
particular mother could never shake off the old cradle son 
habit of tucking up her former little one in bed, and 


he returned home, a married man with a wife, in she cam 
into their bedroom, night after night, without knockin 

and tucked them up with all the ritual forcefulin f half a 
lifetime of matriarchy. When this sort of thing brought 


about the eventual and inevitable declaration of indepen 
on the part ol his wife and her departure he let het oO 
elected to remain his mother’s boy, and finally discovered 

the court at Bristol that ‘“ constructive desertion "is entirel 


compatible with never budging a foot from the front 
SAYING “I DON’T LOVE YOl 

OVHER ways of breaking off domestic relations have emerges 

during these sittings. One of them (again a Bristol cast 

the Press, with its usual crude simplification, has condensed 

into the headline, “bifteen punctures in his tyre isband 

a divorce.” Fifteen times he found his bicycle tyre flat 


and each time, so the learned Commissioner held, it had been 


deliberately deflated by his wife, a policy of pin_ prick 
apparently initiated as a reprisal for a reduction in thi 
housekeeping money. There are as many ways of sayin 
“I don’t love you” as there are of saving “ I do love you 
\nother wa 


and the court held that this was one of them. 
of saying you don’t love your husband is to lit lim on. the 
head with a motor-cycle connecting-rod Phe mattet OS! 
in a case of unlawful wounding heard at the Hertfordshi 
Assizes, but on the ey idence, Streatfeild ie held that the 
husband, who was a very handsome South American, had 
given his wife the sort of provocation which very handsome 
South Americans are sometimes apt to give their wives 
“I’m not surprised she hit him,” said the judg Moreo 
he held that even in her resentment there had bi moderation 
and that she could easily have expressed it tar more 
emphatically. She had found the connect ro 1 hed 
but, his lordship pointed out, “there was ana there i she 
had really wanted to harm him.’ So she was o oVvel 
lor two years. 

Ie 


StOp yp I 


and the grant of a new 


‘the nicest 








CORRESPONDENCE 


738 | Vol. 97 rHE SOLICTI1 
[The views expressed by our correspondents are not nece 
Leasehold Reform 

Sir, lam rather mystified by the fact that, with all the recent 


inquiries into the position of leaseholds and leaseholders, there 
has not been a single comment on the point where a lessee may 
conceivably be seriously damnified 


Under s. 44 (2) of the Law of Property Act, 1925, the grantee 
or assignee) or his mortgagee of the lease is not entitled to 
investigate the title of the lessor to grant the lease. In my 


opinion, this opens wide the opportunities for an innocent lessee 
not only to be the victim of fraud, but the victim of an error 
which might easily occur in any solicitor’s office. 3y_ «this, 
I refer to the cases where the freehold reversion is in mortgage 
and the mortgage deed bars the power of leasing 

Not in one case but in as many as half a dozen I[ have recently, 
where acting for the lessee, for the title to the reversion 
and have been given an abstract of the same only out of courtesy 
Qn examination of the same, | have found that 
applied, the lessor’s solicitor having completely disregarded 
the point 

If it is not practicable to repeal this subsection, I suggest 
it would greatly assist if the members of our profession refrained 
from insisting on this subsection being incorporated into contracts 


asked 


the above case 


and in other cases out of courtesy deduced the title of the 
reversion and did not merely give the terse reply, ‘‘ You are not 
entitled, see s. 44 (2).”’ 

London, N.W.2 E. Hyams 
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Guide to Enquiries of Local Authorities. Con 29a, 
District Councils (other than Metropolitan 
Con 29b, County Councils (other than the London 


The * Oyez 
Borough or 


Boroughs) ; 


County Council); and Con 29¢c, County Borough Councils. 
Prepared by J. GitcHrist Smitu, LL.M. 1953. London: 
Ihe Solicitors’ Law Stationery Society, Ltd. Frice of each, 
Is. net. 

Oyez Practice Notes, No. 35: Covenants, Settlements and 
Taxation. By G. BouGHuEeNn GRAHAM, LL.B., of Lincoln’s 
Inn, Barrister-at-Law. 1953. pp. 70. London: The 
Solicitors’ Law Stationery Society, Ltd. 10s. net. 


Road Traffic Prosecutions. Ly G. S$. WILKINSON, Solicitor, 
Clerk to the Dudley Justices. 1953. pp. xxxv and (with 
Index) 195. London: The Solicitors’ Law Stationery Society, 
Lid. 41 5s. net. 


Harrison on Death Duties. Second Edition. First Supplement 


to September, 1953. pp. 22. London: Sweet & Maxwell, 
Ltd. Edinburgh: W. Green & Son, Ltd. 5s. net. 

Gatley on Libel and Slander in a Civil Action. With 
Precedents of Pleadings. Fourth Idition. By RicHarp 


O'SULLIVAN, Q.C., assisted by ROLAND G. Brown, of 
Gray's Inn, Barrister-at-Law. With a Foreword by 
fhe Right Hon. Sir NoRMAN Birkett. 1953. London: 
Sweet & Maxwell, Ltd. 4/6 6s. net. 
Cases of alleged defamation among 
which the practising solicitor is called on to consider and 
on occasion to steer through the courts. He will deem it 
more than ever important, therefore, to have by him a 
compendious work on this subject, partly as a form of insurance 
against overlooking anything vital, but principally on artistic 
Libel and slander are highly technical subjects, but 
it does not do to let the layman think so. The actionability 
of words is a topic of small talk expected of a lawyer. 
Ihere is more than one reason why it would be out. of 
place in these columns to record any general commendation 
of this latest edition of Gatley. Its virtues are well known 
from previous editions ; its present editor is a master of the 
common. law and it laudatory foreword from 
Lord Justice Birkett. naturally looked clieth 


are the “ biggest 


evrounds. 


Calls a 
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The Trojan Horse and the Radiogram 

\s a reader who is regularly instructed and entertained 
by Mr. Richard Koe’s reflections on life and the law, I would 
like to express appreciation of his wit in your 24th October issue 
while respectfully disagreeing with him in his choice of analogy 


SIT, 


Analogies are, as he rightly remarks, dangerous things and, 
in this case, the Greeks on the plain of Ilium had better legal 
arguments on their side than M1 certainly much 
stronger than those of the unfortunate young man who has lost 
both his love and his radiogram 


Roe allows 


Che Horse was left outside Trojan territorial limits, presumably 
within the boundaries of the Greek camp or nearby on the plain 
and the Trojan action in dragging it out of the Greek “ spher 
of influence and into the city was intended to destroy the 
beneticial effect of what they believed to be a Greek sacrifice to 
Athena 

Che Trojans, therefore, would not only be unable to resist 
a Greek claim to the Horse, but would be lable to them for 
trespass and conversion. It would, moreover, be trespass and 
conversion of a particularly odious kind, with its implications ot! 





and violation of international law, as the sacrosanct 
character of shrines and holy objects was established even in 


sacrilege 
Homeric times. 

ATHENA Kk. TAYLOR-CARROLL. 
Lincoln’s Inn, W.C.2. j 


English Law and the 
KBE., O£., F.B.A | 
1953. pp. x and 15] 
London 


The Hamlyn Lectures, Fourth Series: 
Moral Law. By A. L. GoopHAkt, 
Master of University College, Oxford. 
Published under the auspices of the Hamlyn Trust. 
Stevens & Sons, Ltd. 12s. 6d. net. 


The Hamlyn Lectures, Fifth Series: The Queen’s Peace. 5: 

Sik CARLETON Kemp ALLEN, O.C., F.B.A., Fellow of University 
Oxford. 1953. pp. xi and (with Index) 192 
Published under the auspices of the Hamlyn Trust. London | 
Stevens & Sons, Ltd. 12s. 6d. net. 
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The Dentist’s Handbook on Law and Ethics. With sections on 
forensic dentistry, income tax, and superannuation. By 
W. R. TATTERSALL, F.D.S., H.D.D.R.C.S. Edin., L.D.S.U.St i 
\nd., and H. D. Barry, of the Middle Temple, Barrister-at ] 
Law, Assistant Secretary, British Dental Association. 1953. i 
pp. xiv and (with Index) 328. London: Eyre’ and 
Spottiswoode. £1 8s. net. 


5 
IEWS 

A 

at the treatment accorded to the Defamation Act, 1952. .\ 
separate chapter, ranged in its place among those dealing 
with the older defences, gives the history and a full analysis 
of s. 4, dealing with unintentional defamation, and_ this 
chapter and the parts of the book dealing with the othe 
new provisions are provided with footnotes to the text 
containing many interesting references and comments. 

The first half of the book covers the subject substantively 

the second consists of a most comprehensive survey, stage by 
stage, of the steps in a civil action, with as diverse a set ol 
precedents as we have seen anywhere. A certain amount 
of duplication is, of course, inevitable in any such scheme. 
But unless a/l that is said about some individual cases is to 
be repeated (which would be following certain deplorabk 
precedents) a fullet we think 
desirable for the assistance of the reader. A case in point 
would be Scott v. Sampson, referred to on pp. 501 and 629 
but with no link between these two references except the full 
lable of ( Definitely on the credit side, however, 1 
the sub-division of the Table of Cases to separate the American 
and Dominion citations from those binding on our own courts. 
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A Guide to Defamation Practice. By CoLin DuncAN, of the 
Inner Temple, Barrister-at-Law, and ANTHONY HOOLAHAN, 
of the Inner Temple, Barrister-at-Law. Foreword by 
Sir VALENTINE Homes, Q0.C. 1953. London: Annalex 
Publications, Ltd., and Batchworth Press, Ltd. 17s. 6d. 
net. 


From an unfamiliar “‘ stable ’’ comes this slight handbook 
on one of the highest of legal mysteries—the interlocutory 
stages of an action for defamation. The Introduction has 
not quite made up its mind which particular section of the 
professional public it wants to address, but a perusal of the 
forty-odd pages of text makes it perfectly clear that it is the 
practical lawyer, be he counsel or solicitor, with the actual 
conduct of a libel or slander case, who will most benefit by 
having this book to hand for everyday use. The ground 
covered is selective: there is no treatment of problems at 
the trial, but on the other hand steps before action are 
discussed. Throughout the point of view of the defendant 
as well as that of the plaintiff is given weight. Some 
prominence is naturally accorded to the innovations in 
practice arising from the new Defamation Act, but it would 
be quite wrong to conclude that it is only concerned with 
points affected by that Act. It is in form a kind of collection 
of working notes, a little disjointed for consecutive reading, 
but obviously extremely valuable for reference in practice. 
If there is not overmuch in bulk for the money, it is fair to 
remember that it deals with a subject-matter where much is 
often at stake. 


The Machinery of Justice in England. Second Edition. 
By R. M. Jackson, LL.D., Solicitor of the Supreme Court. 
1953. London: Cambridge University Press. £1 10s. net. 


The preface to the second edition of Dr. Jackson’s book 
acknowledges some changes of mind on his part since the first 
edition was published in 1940. The matters particularly 
affected are sentencing, special tribunals, and a Ministry of 


TALKING 


October, 1953 
THURSDAY, 15TH 

Re Wynn's Will Trusts |1952) 1 All E.R. 341 was a curious 
case in which the Public Trustee, acting in purported exercise 
of a testamentary power to determine whether trust moneys 
were capital or income, had capitalised the whole of the pro- 
ceeds of sale of certain timber, instead of the share prescribed 
by s. 66, Settled Land Act, 1925, which happened to be 
three-quarters. Danckwerts, J., applying Re Raven (1915 
1 Ch. 673, held that a certain clause which purported to confer 
this power was invalid, since (?nter alia) public policy demands 
that beneficiaries should not have such questions decided for 
them by trustees but by the High Court. The decision is, 
of course, consistent with the view, now generally accepted, 
that the common-form power for trustees to determine all 
questions and matters of doubt is void as tending to oust the 
jurisdiction of the court (see article by ““ A BC,” at 93 Sox. J. 
513). 

The implications of Re Wynn have not, to my thinking, 
been fully absorbed as yet, and this must be my apology for 
mentioning the decision here. 

In the first place, one may ask, if such a power conferred 
upon trustees is invalid, what of para. 7 (c), Form 8, of the 
Statutory Will Forms, 1925, which purports to confer upon 
executors power to determine “the incidence, as between 
capital and income, of the payments made in due course of 
administration ’’? No doubt distinctions could be drawn 
between executors and trustees; between receipts and 
payments; and between transactions occurring before an 
estate has been fully administered and others that occur 
after it has been retained in trust. But it looks very much 
as though one of two results must follow, either : 
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Justice. It is in the course of official and committee work 

that the author has come to modify his former view that a 

Ministry of Justice or an administrative court of appeal would 

be a desirable innovation in this country. As to special 

tribunals, his telling phrase is that ‘‘it is quite as necessary to 
provide against being ruled by judges as it is to guard against 
being judged by ministers.”” The chapter on criminal 
jurisdiction is the longest in the book, and its final section 
on the technique of sentencing is an example of the careful 
analysis which Dr. Jackson lavishes on those portions ot 
his subject which chiefly interest him. Not that any part of 
the description of our legal system is scamped. A_ nice 
balance is always maintained between the exposition of the 
necessary data and the advocacy of various improvements 
which seem to the author to be necessary. Here again his 
preface notes a change of attitude. He finds the present 
atmosphere in political, official and legal circles much more 
favourable to reforms than used to be the case. But though 
he may on this account temper his former castigation of our 
complacency, he is by no means complacent himself. No one 
who reads his symposium of the points for and against jury 
trial could imagine that. 

The book can be recommended for reading by laity and 
lawyers alike. 

The Lawyer’s Remembrancer and Pocket Book. |, 
ARTHUR POWELL, K.C. Revised and edited for 1954 by 
J. W. Wuittock, M.A., LL.B., assisted by S. H. W. 
PARTRIDGE, M.A. 1953. London: Butterworth & Co. 
(Publishers), Ltd. 13s. 6d. net. 


The many practitioners who make “ The Lawyer's 
Remembrancer and Pocket Book ”’ their constant companion 
will be charmed to welcome its appearance in an unusually 
gay shade of turquoise green this year. Notwithstanding this 
prepossessing exterior, as comely as could be expected of any 
lawyer’s companion, the contents are as sternly practical and 
useful as could be expected of the homeliest of bosom chums. 


* SHOP” 


(a) a testator may empower his executors to determine 
the incidence of their payments (see Form 8, para. 7 
but he may not empower his trustees to determine the 
quality of their receipts (Re Wynn); or 

(6) he may do neither —in which case we must conclud: 
of para. 7 (c) of Form 8 that the Legislature has sanctioned 
and the Lord Chancellor has prescribed an otiose form. 


Of these alternative conclusions the second is perhaps the 
more repugnant. 

I see that in Re Wynn counsel for the infant remainderman 
pointed out that a clause such as that on which the- Publi 
Trustee had purported to act was in conformity with prece 
dents in Key and Elphinston>,! Prideaux? and Davidson? ; 
and that the clause was on the same lines as Form 8, para. 7 (( 
of the Statutory Will Forms. The learned judge, referring 
to this argument at p. 345 of the report, said of para. 7 
that “the clause does no more than exclude the rules in 
Howe v. Dartmouth* and Allhusen v. Whittell,’ and added 
that “it is well established ... that a testator may vary the 
rights of the beneficiaries taking under his will by excluding 
those rules.” 

With respect, the learned judge’s view of the scope of 
para. 7 (c) appears to be a good deal narrower than that of 


some executors; but accepting the narrower view it Is 
puzzling that a testator can apparently confer wider powers 
upon his executors than upon his trustees. If //owe v. 


Dartmouth be used in its customary loose sense,® there appears 


1. 14th edition, vol. 2, p. 643 
2. 23rd edition, vol. 3, p. 767. 
. 21st edition (Part II), p. 572. 
4. (1802), 7 Ves. 137. 
5. (1867), L.R. 4 Eq. 295 
6. i.e., the sense of its practical application ; see Meyer v. Simonsen (185 »DeG | 
Sm. 723, and Re Fawcett {1940} Ch. 402. 
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to be no justification for treating it as a rule peculiar to 
executors; trustees who continue to hold unauthorised 
investments and to pay the whole income to the tenant for 
life will, in effect, be exercising a testamentary discretion to 
exclude this rule. 

Incidentally, there can be no magic in the Statutory Will 
Forms, and if it is competent for a testator to confer dis- 
criminatory powers upon his executors by incorporating 
para. 7 (c) in his will, it must be equally competent for him 
to achieve the same result by using the same text, totizs verbis. 
The Statutory Will after all, no more than 
testamentary shorthand. 


korms are, 


FRIDAY, 16TH 

Whilst this chill wind is blowing from the direction of 
Re Wynn around the discretionary powers of trustees, the 
climate of Lincoln’s Inn continues balmy; I use the word 
in its primary sense. Take, for example, those ingenious 
drafts settled in counsel's chambers, that steer —with 
assurance, or so we fondly hope—across oceans of sur-tax 
and death duties, by means of discretionary trusts, dis 
cretionary trust periods and discretionary classes. No 
longer do we push off, and, sitting well in order, smite the 
sounding furrows; rather do the furrows mightily smite 
us. Seldom will one draft unless perchance it comes from 
the same chambers —resemble another, except in its omission 
of any life interest that could give rise to estate duty. All 
must be shapeless, flexible, empirical but none the less 
coherent. Bounty must fall from the trustees upon the 
place beneath as droppeth the gentle rain from heaven. 

All would perhaps be well if it were possible to apply 
some infallible test to discretionary powers, and no doubt 
a fortune awaits the inventor of a litmus drafting paper 
that will (say) turn red when inscribed with a “ trespassing ”’ 
clause of the Re Wynn type. In the meantime trustees who 
find themselves in that unexplored territory between genuine 
selective powers of a dispositive kind and powers that 
plainly tend to oust the jurisdiction of the court will be asking 
themselves how they should act. One possible answer is 
that if the court could exercise the power without the trustees’ 
assistance, the trustees may be ill-advised to exercise it 
without the court’s assistance, unless perhaps upon the same 
principles as the court might be expected to apply. But I 
prefer to offer advice of a more succinct and practical type 

Be not too tame neither, but let vour discretion be your 
tutor: suit the action to the word, the word to the action, with 
this spec tal observance, that Vou o'erstep not the modesty of 
nature.” 


WEDNESDAY, 21s1 
Some extracts trom current correspondence 
A client's letter: The rabbits are wild, and for the most 
part the property of British Railways (Western Region.) 


SOLICITORS’ 


JOURNAL October 31, 1953 


From another client: Please send the inspector an urge. 

From my daughter: This hotel is full of retired spinsters. 
Sed quaere: for “ retired,”’ read “ retiring.’’ It is not 
unusual to describe Chinstrap as “a Colonel Retired 
Her Majesty’s Army,” but will it do to describe Miss 
Chinstrap as “a Spinster Retired ”’ ?) 


“ 


There are many ways of expressing the same thought 
and were it not for the gentle euphemism, it would go hard 
with our profession. Amongst the gentlest that I recall 
was that of the Polish soldier who had the misfortune during 
the war to obliterate an Arab on the Haifa—Jerusalem road 

My near-side wing stroked the deceased and nudged him 
into eternity.’ 

WEEK-END REFLECTIONS 

I have heard it said that it is a counsel of perfection to 
try to turn the law into a kind of ‘“‘ reading without tears ”’ 
to be accurate, you must use technical terms and use them 
correctly. There is truth in this contention, and indeed | 
put in a word for the technocrats at p. 76, ante. But if your 
client does not understand what you say, you might do well 
to save yourself the trouble of saying 


and perhaps better 
it at all. 

he difficulty about legal idioms is not, after all, insuperable. 
If you must talk about a base fee or a bottomry bond, you 
can always say what the object is. Admittedly, this is not 
always easy, but the definition need not be out of Wharton’s 
Law Lexicon; also it is always possible to add that you 
seek only to explain the gist of the matter. 

I think it is admirable that law students are to learn about 
stamp duty, and perhaps as a result we shall have some new 
text-books on that much-neglected and vexatious subject. 
[t is a pity that room cannot be found in the syllabus fo1 
another new examination subject—the “‘ Practical.’’ | 
would ruthlessly plough the articled clerk who could not 
a short, intelligible and kindly letter to Aunt Martha 
that entertaining choice between a 
Special 


writs 
explaining —let us say 
per stirpes and a per capita distribution of her estate. 
marks would be awarded for humanity to clients. 

[he ‘“ Practical’’ would be fun, too, for examiners—so 
often and not always justly criticised for posing ambiguous 
questions. In this examination, the woollier the questions 
the better. Moreover, the student who mistakes or carps 
at the question or answers several when one was intended 
is to be heavily penalised. This will be capital practice for 
answering clients’ letters, especially if the papers instead of 
being printed are handwritten by a member of the examining 
board appointed ad hoc for his vile penmanship. 

This plan, if adopted, might soften the academic touch, 
so that the articled clerk’s letters would no longer resemble 
Byles on Bills or Scrutton on Charterparties. And, since 
he nearly always acquires a taste for the gobbledygook of 
office specialists, the ‘‘ Practical ’’ might well cure him of 


that at the same time. 
* Escrow ”’ 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 
PERSONAL INJURIES: BREACH OF CONTRACT 
OR NEGLIGENCE: EXEMPTION CLAUSE IN 

CONTRACT: EFFECT ON CLAIM FOR NEGLIGENCE 

White v. John Warwick & Co., Ltd. 

Singleton, Denning and Morris, L.J J. 

24th June, 1953 

\ppeal from Parker, J. 
The plaintiff, a newsagent and tobacconist, entered into an 


agreement with the defendants for the hire to him of a tradesman’s 


cycle with a carrier in front, for use in his business. gy cl. 2 of 


Where possible the appropriate page reference is given at the end of the note. 


the agreement the defendants agreed to maintain the machine 
hired in working condition and to supply spare carriers when a 
hired machine required repair. Clause 11 provided that nothing 
in the agreement should render the owners liable for any personal 
injuries to the riders of the machines hired. The defendants 
duly supplied a machine to the plaintiff and after considerable 
use it was in need of repair, and accordingly the defendants sent 
their representative with a spare machine for the plaintiff. 
Without examining the machine the plaintiff mounted it and 
rode away, when, owing to the fact that the nuts holding the 
saddle of the machine were rusted and would not hold it in place, 
the saddle fell forward and the plaintiff was thrown off and 


injured. He sued the defendants for damages on two grounds 
1) for breach of the duty owed under the contract to supply a 
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machine which was reasonably fit for the purpose for which it 
was required, and (2) for negligence. The defendants pleaded 
that as against both claims they were protected by the terms of 
cl. 11. Parker, J., held that the defendants’ contention on this 
point was right and gave judgment in their favour. In view of 
his construction of the exemption clause, he came to no decision 
on the question whether there had been negligence on the part 
of the defendants. The plaintiff appealed. 


J., said that the important question was the 
construction of cl. 11 of the agreement between the defendants 
and the plaintiff. It was submitted for the plaintiff that although 
cl. 11 relieved the defendants in respect of a claim for breach of 
contract arising from the agreement, it did not absolve them if 
there was a cause of action established on the ground of negligence. 
For the defendants it was submitted that if there were negligence 
it was negligence in connection with the performance of the 
contract; that the spare machine supplied was supplied in 
performance of the obligation arising under the contract, and 
that, consequently, the cause of action, if any, arose out of the 
agreement, with the result that, whether there was negligence or 
not, it prevented the plaintiff from succeeding. The court had 
had a number of authorities cited to them, but he was inclined 
to think that most help was given by the speech of Lord 
Macmillan in Donoghue v. Stevenson {1932 A.C. 562, 609, where 
he said that ‘‘ The fact that there is a contractual relationship 
between the parties which may give rise to an action for breach 
of contract does not exclude the co-existence of a right of action 
founded on negligence as between the same parties, independently 
of the contract, though arising out of the relationship brought 
about by the contract.’’ After referring to other authorities, 
Singleton, L.J., said that in the circumstances of the present case 
it would seem that the primary object of cl. 11 of the agreement 
was to relieve the defendants from liability for breach of contract 
or breach of warranty. Unless, therefore, there were clear words 
which would also exempt them from liability for negligence, the 
clause ought not to be construed as giving absolution to the 
defendants if negligence were proved against them. The difficulty 
in the case arose from the fact that there was no finding of 
negligence by Parker, J., since he placed an interpretation on 
cl. 11 which would cover negligence. The result was that there 
must be a new trial on the question of negligence with an 
expression of an opinion by the court that if negligence were 
proved against the defendants they did not escape liability by 
reason of the terms of cl. 11. 


SINGLETON, L. 


DENNING and Morris, L.JJ., gave judgment to the same 
effect. Appeal allowed. 

APPEARANCES : Donald McIntyre (Alfred H. Silvertown & Co., 
for Arnold KX. Maplesden) ; E. Brian Gibbens (Doyle, Devonshire 
and Co., for Dennis Berry & Co., Reading). 

Reported by Puitie B. DuRNForRD, Esq., Barrister-at-Law) [1 W.L.R. 1285 


FRESH EVIDENCE: POLICE WITNESSES’ CREDIT : 
LEAVE TO APPLY FOR NEW TRIAL REFUSED 
Ali v. Ellmore and Others 
Singleton, Birkett and Hodson, L.J J. 

Application for leave to appeal out of time from Donovan, J., 
and a jury. 

The plaintiff, after being acquitted on a criminal charge of 
seeking to corrupt a police superintendent, brought an action for, 
inter alia, conspiracy against four police officers. At the trial of 
the civil action the jury returned a verdict for the defendants and 
judgment was entered for them. Several months later, after time 
for entering an appeal had expired, two of the defendants were 
found guilty, after an investigation by the local watch committee, 
of breaches of the police disciplinary code, in that they had 
wrongfully received moneys from bookmakers. The _ plaintiff 
thereupon moved for leave to appeal out of time, on the ground 
that the facts made public by the investigation constituted fresh 
evidence which would have been highly relevant at the trial of the 
civil action 


2nd October, 1953 


SINGLETON, L.]., said that it was clear that the plaintiff desired 
to have new evidence before the Court of Appeal or before a jury 
if the court should direct a new trial ; and it was submitted that 
if he could launch a fresh case before a jury, supported by evidence 
that two of the police officers who had been defendants had later 
been convicted of offences against the police disciplinary code, 
he would be in a different position from that in which he was on 
the original trial. His lordship was not sure that that followed ; 
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it would depend on dates. The conspiracy alleged was said to 
have been in September, 1950; but it was not until March ot 
May, 1953, that a word of criticism was made against the police 
officers, and even then the complaints were not in relation to a 
conspiracy to defeat the ends of justice, but in regard to the 
acceptance of money from bookmakers. Applying the 
as to admitting fresh evidence laid down in Braddock v. Tillotson’s 
Newspapers, Ltd. |1950 1 IX.B. 47, the fresh evidence here might 
be highly prejudicial to all the defendants, and hardly 
two of them ; and in any event it did not go directly to an 
in the case, but was something which went to the credit of two 
of the defendants who were witnesses at the trial there was no 
distinction in law between the position of a police officer and any 
other witnesses The matter had already been well thrashed out 
in two trials. There ought to be finality in these matters, and 
he would dismiss the motion. 


principles 


fall to 


Issue 


Birkett and Hopson, L.]J., delivered concurring judgments 
Application dismissed 
Richard Elwes, O. and 4A. W. Stephensoi 
for Pearlman & Rosen, Hull); G. D. Robert 
Merriton (Sidney Torrance & Co., for 1 
Leeds); Rudolph Lyons, QO.C., and Alastair Sharp 
Pritchard «& Co., for R. Crute, 
Reported by Miss M. M. Hitt, Barrister-at-Law 


APPEARANCES 
(Devonshire & Co., 
Q.C., and P. A. W. 
and GO. 
(Sharpe, Leeds). 


[1 W.L.R. 1300 


NEGLIGENCE: SCAFFOLDING OVERTURNED BY BOYS: 
WHETHER EVENTS REASONABLY FORESEEABLE 


Cuttress and Others v. Scaffolding (Great Britain), Ltd., and 
Huntingdon Building and Development Co., Ltd. 


Singleton, Birkett and Hodson, L.JJ. Oth October, 1953 


Appeal from Jones, J. 


The first defendants erected an independent scaffolding unit 
for the use of the second defendants’ workmen engaged in repairing 
the bomb-damaged wall of a building, in front of which was an 
open site frequented by the public and used by children as a 
playground. At the top of the 35-ft. high scaffolding was a 
pulley with a long rope attached for use with the pulley. The 
workmen used the scaffolding for several days, and then, before 
leaving work at the week-end, they coiled and tied up the rope 
at the top of the pulley and removed all planks and ladders giving 
access to the scaffolding from the ground level. On the Sunday 
afternoon one of a group of between 
sixteen swarmed up to the top of the scaffolding, 
rope, and threw it down to his fellows, some of whom then pulled 
on it in a lateral direction, while others dangled on it Chey 
persisted in this operation until the scaffolding, about four and a 
half tons in weight, came over in one piece, injuring three infants 
playing on the site. In an action by the infants and their 
respective parents for damages for negligence,"the trial judge found 
that both defendants were negligent, and held, inter alia, that 
they ought reasonably to have foreseen the probability of the 
events which in fact happened. Both defendants appealed 


boys aged twelve and 


unloosed the 


SINGLETON, L.J., said that the evidence as a whole did not 
warrant the judge’s finding that the first defendants were negligent, 
for the scaffolding erected was sufficient for all purposes for which 
Nor did his lordship think that the responsible 
leaving 


it was intended. 
employees of the second defendants were negligent in 
a rope wrapped round the pulley 35 feet above ground level in 
that they ought to have anticipated that someone would climb 
up, get hold of the rope and throw it down he case depended 
on whether either or both of the defendants ought to 
foreseen, as they left the structure in the condition in which it was 
left at mid-day on the Saturday in question, a probability of some 
interference with their structure which might result in injury to 
passers-by. The judge found that they ought to have foreseen 
that which happened. It was one stage to say that they ought 
to have foreseen that someone might go and drop the rope down, 
and that someone might swing on the end of if but far, far 
removed from that stage was the position which arose here, that 
eleven or twelve boys should pull on the rope in a direction which 
would tend to bring the whole structure away from the building, 
while others swung on the rope. Applying the tests laid down in 
Bolton v. Stone {1951 A.C. 850, 858, 861, it seemed to his lordship 
impossible on the evidence to say that the defendants were 
responsible in law in that they ought reasonably to have foreseen 
the probability of anything such as that which happened on that 
Sunday. He would allow the appeals, 


have 
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3IRKETT and 
Appeals allowed 


Hopson, | } J 


delivered concurring judgments 
APPEARANCES S. Scholefield Allen, O.C., and R. G. Cloves 
(Dodds, Ashcroft & Cook, Liverpool) ; Robertson Crichton, O.C., 
and #. H. Forrest, 0.4 Barrell « Co., Liverpool I:. Wooll, 


M.C., and E. E. Youd Vawhy, Barrie && Letts, for Silvermay 
and Livermore, Liverpool 
Reported by Miss M. M. Hit, Barrister-at-Law [1 W.L.R. 1311 


LANDLORD AND TENANT: RESPONSIBILITY OF WEEKLY 
TENANT FOR REPAIRS 
Warren v. Keen 
1953 


Somervell, Denning and Romer, L.J J. 9th October, 


Appeal from Brentford County Court 


Premises which were subject to the Rent Restriction Acts had 
been let by the plaintiff landlord to the tenant on a weekly tenancy 
Various repairs had been carried out at times by the landlord, 
but when she was served by the local authority with a notice to 
remedy certain defects which rendered the premises unfit for 
habitation by reason of their not being wind- and water-tight, she 
carried out the necessary repairs and in the present action claimed 
from. the the cost of which 
amounted to /23 5s By the particulars of claim the landlord 
contended that it was an implied term of the tenancy that the 
defendant would use the premises in a tenant-like manner, would 
keep them wind- and water-tight, and would make fair and 
tenantable repairs thereto. The denied liability for 
repairs. The county court judge held that there was an implied 
covenant that the tenant would keep the premises in 
tenantable condition and do 
that end He therefore 
tenant appealed. 


to recover tenant those repairs 
| 


tenant 


a good and 
necessary to 


The 


such repairs as were 


vave the landlord 


judgment for 
SOMERVELL, L.J., said that the landlord did not seek to 
support the wide form in which the judge below had set out the 
tenant’s implied obligation, which was unsupported by authority 
It was now claimed that the tenant 


Now 


was under an obligation to 


keep the house “ wind- and water-tight,’’ an obscure expression to 
be found in Wedd v. Porter {1916 2 K.B. 91 and Auworth » 


Johnson (1832), 5 C. & P. 239, in regard to tenancies from year 
to year Whatever might be the obligation on a tenant from 
year to year, it did not extend to a tenant from week to week ; 
and although under the Rent Acts many weekly tenants remained 
in premises for that did not affect the implication of a 
weekly tenancy There was no suggestion that the dilapidations 
in the present case amounted to more than fair and tear 
The appeal should be allowed 


yca§rs, 
Weal 


DENNING, L.J said that, apart from express contract, a 
tenant’s only duty was to use the premises in a tenant-like manner 
(see Horsefall v. Mather (1815), Holt N.P. 7, Varsden \ 
Edward Heyes, Ltd. 1927 2 \k.B. 1) That that he must 
take proper care of the place and do the little jobs which a reason- 
able tenant would do. If the house fell into disrepair through 
fair wear and tear or lapse of time, the tenant liable to 
repair it. The expression was of doubtful 
value and should be avoided. It was better to keep to the simple 
obligation “ to use the premi like manner.”’ Further, 
an action did tenant for permissive 


waste 
RomerR, L. J 
APPEARANCES: H. M. Croome (Merton Jones, Lewsev and 
Jefferies); PR. Will Pengelly && ¢ 
Reported by F. R 


and 
meant 


was not 


wind- and water-tight’ 


sinatenant 
not lie against a weekly 


, agreed 


\ppe al allowed 


Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 702 
QUEEN’S BENCH DIVISION 
JUSTICES: RETIREMENT WITH CLERK WHEN 
CONSIDERING FACTS: CERTIORARI GRANTED 

R. v. Barry (Glamorgan) Justices ; ex parte Nagi Kashim 

Lord Goddard, C.]., Sellers and Havers, J] 
6th October, 1953 
Application for certiorari 
the 


cigarettes 


The applicant, a café proprietor, was convicted by Barry 
Justices of keeping 680 uncustomed American with 
intent to defraud Her Majesty of the duty thereon. According to 
the applicant’s affidavit, in his closing address his counsel requested 


the justices not to ask their clerk to retire with them, drawing theit 
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ittenti to the direction of the Divisional Court on this question 
in I?. v. feast WNerrier Justice ex parte Mundy {1952) 2Q0.B. 719 
\lthough there was no suggestion that there was any matter ot 
law on which the clerk could advise the justices, when they 
retired the clerk retired with them It was contended that in 


v of the presence of the clerk with the justices when considering 


{ 
f fact the conviction was bad and ought to be quashed 


questions of fac 

LorD GODDARD, C.J., said that in the ast Nerrier case, supra, 
the court had expressed disapproval of the clerk retiring with the 
were considering matters of fact only, and had 
should cease. In PF. 
591, the court 


when they 


expressed the desire that such a practice 
Welshpool Justices [1953| 3 W.L.R. 583; ante, p 
had said that the kast Kerrier direction must be obeyed both in 
| spirit, and that justices were not to get round it merely 
by pretending that they wanted advice on law Here they had 

msider a question of fact only they had been reminded of 
the east Werries though that was possibly an undesirable 
step on the part of counsel. If an inference had to be drawn, it 


letter an 


to ce 


case, 


vas that the clerk had always gone out with them, and they 
intended to show that he would go on doing so, whatever the 
court said gut justices were, and always had been, subject to 


Bench, and if they showed wilful 
in naming them to the 
There were no particular merits on the part of 
Kast Nerviey decision 
justices on law, and 


the control of the Queen 


contumacy there would be no hesitation 
Lord Chancellor 
the present applicant, but the root of the 
was that advise the 
if he went out with them when 
onsidering matters of fact Although no misconduct 
could be imputed to the clerk while in the justic es’ room, the fact 
against the applicant 


the clerk should only 
that justice did not seem to be donc 


ther were ( 


was that there had been previous Convict tion 


in tl ery court in which the clerk was sitting. If there was an 
opportunity of giving information to justices other than that 
proved in open court, it caused distrust In the present case 


ight course was to quash the conviction, so as to show that if 


( 
the court’s directions were not followed in the spirit as well as in 
| | Phe order would go 


the letter. other « onsequen¢ eS would follow 


rtiorari to quash 
that it was the duty of the clerk 


‘to the justices that he ought not to retire with them 


SELLER J., agreeing, said 
to indicat 


when the question was only one of fact 


Hlavers, J., agreed. Conviction quashed 

\PPEARANCES Tl. Ek. Rhys-Robert D. B. Levinson and 
( for FF. P. Jor Llovd & | Barry R. G. Rees (Tor 
ind ¢ for R. H. ¢ Rowland Cardiff); /. P. Ashwort/ 
Sol Customs and ix 


[Reported by F. R. Dymonn, Esq., Barrister-at-Law} [1 W.L.R. 1320 


STREET WORKS: “INSUFFICIENT OR 
UNREASONABLE ” 
Southgate Borough Council v. Park Estates (Southgate), Ltd. 
Lord Goddard, C.J 


6th October, 1953 


PRIVATE 


Sellers and Havers, JJ 


Ca tated by Middlesex Ouarter Sessions 


Street Works Act, 1892, provides by s. 6 that an 


The Private 





urban authority may pass a resolution to execute works in a 
private street, the expense of which is by s. 10 to be apportioned 
among the frontagers unless the authority resolves otherwise 
B 7 an assessed frontager may “ object to the proposals 

on anv of the following grounds d) That the proposed works 


are insufficient or unreasonable 
be heard and determined by a court of summary jurisdiction, who 
amend the resolution, plans, estimates 
apportionment and any of them.” A company 
state only partly developed ; the 
the undeveloped part as an 
an appeal regarding the 
the Minister The 


By s. 8, such objection is to 
may qua Nn or may 
provisiona 
owned a building « which wa 
cal authority wished 
pen pact 


evelopment. of 


to acquire 
and at the 


this 


material time 


part was before local 


wuthority passed a resolution under the Act to execute certain 
worl a private street on which the company were frontagers 
ind vould be chargeable I he company lodged an objection 


which the justices rejected 


resolution on the ground 


Inder / (d On appeal, quartet 
that it was 

in that, if further 
sufficient and would 


The 


quashed the 


reasonable ’’ because it wa premature 


building was allowed, the street would not be 
have to be dug up again to put in the 


local authority appealed 


necessary services 


said that the word unreasonable 


wa ery wide, and was intended to give wide power to a court 


Lorp Gopparpn, ¢ J 


eam nee 
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English Law 
and the 


Moral Law 


By A. L. GOODHART, K.B.E., Q.C. 


In these lectures the author shows that the moral law has 
played a far more important role in relation to State law 
than has hitherto been realised. There is, in fact, not a 
single branch of English law which does not, to a considerable 
degree, find both its origins and its force in the moral con- 
victions of the English people. 


The Hamlyn Lectures 


The Queen’s Peace 
By SIR C. K. ALLEN, Q.c. 


The ‘** peace of our Sovereign Lady the Queen”’ has been 
described by our greatest historian, Maitland, as an ‘‘all- 
embracing atmosphere” in our law, and, indeed, in our 
whole social life. 

It did not, however, come to us by any Providential dispensa- 
tion, but by a series of strange and gradual transformations, 
which it is the object of this book to describe. 
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which had to decide whether an objection was well founded or 
not. The question now before the court had been concluded by 
Mansfield Corporation v. Butterworth |1898) 2 O.B. 274, which 
had stood unchallenged for fifty-five years and was a_ binding 
authority. There Wills, J., said of the word “ unreasonable ”’ 
that “ it does give the justices jurisdiction to say whether, having 
regard to the scheme as a whole, it is reasonable or not that the 
proposed works should be done at all If that was so, the justices 
had surely jurisdiction to say that it was unreasonable to do the 
works at any particular time, without prejudice to the future. 
It followed that quarter sessions had power to come to the 
decision which they did, and the appeal failed 

\ppeal dismissed 


APPEARANCES: J. Ramsay Willis and C. Hodson (Gordon H. 
Taylor); D. Ackner (Vincent & Vincent and Rawlinson & Son). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1274 


SELLERS and Havers, JJ., agreed 


PRACTICE NOTE 
FORM OF CASE STATED 
Lord Goddard, C.J., 


7th October, 1953 


Sellers and Havers, JJ 


At the conclusion of the hearing in the Divisional Court of an 
appeal by case stated by justices, LokbD GODDARD, C.]J., said that, 
although not referring to the drafting of the particular case before 
the court, he wanted the attention of practitioners and magistrates’ 
clerks directed to the fact that the form for a case stated was now 
prescribed in the Magistrates’ Courts (FKorms) Rules, 1952 [S.1 
1952 No. 2191, Form 119 He had been oppressed for a long 
time with the long and unnecessary recitals which were always 
put into cases and, therefore, settled a form, which had been 
accepted by the committee, in which cases should be stated, and 
which would be found to leave out a great deal of those unnecessary 
recitals, consequently reducing the costs. He hoped that practi- 
tioners and magistrates’ clerks would remember that there was 
that form now prescribed and use it 

{Reported by Miss J. F. Lams, Barrister-at-Law } {1 W.L.R. 1309 


COMMERCIAL LIs1 
ARBITRATION: ARBITRATOR’S POWERS TO INQUIRE 
INTO OWN JURISDICTION : EFFECT ON AWARD 
Christopher Brown, Ltd. v. Genossenschaft Oesterreichischer 
Waldbesitzer Holzwirtschaftsbetriebe Registrierte Genossen- 
schaft mit Beschrankter Haftung 


Devlin, J. 7th October, 1953 

Action. 

By an award dated Ist February, 1952, made by arbitrators 
appointed pursuant to the plaintiffs’ and defendants’ submission 
contained in a contract between them of 22nd December, 1950, 
the defendants (the sellers) were ordered to pay the sum of 
£1,650 to the plaintiffs (the buyers [he award stated that a 
dispute had arisen between the parties ‘ regarding the execution 
of the contract.’’ The plaintiffs brought an action to recover 
the amount of the award, which they alleged the defendants had 
wrongfully failed to pay. In their defence, the defendants 
alleged that the contract was not a binding one as the parties 
had never been ad idem, from which it would follow that the 
submission contained in it was also not binding on them and the 
award would be valueless. At the trial, in which the defendants 
did not appear and were not represented, the plaintiffs called 
evidence to show what in fact the dispute before the arbitrators 
had been. That evidence showed that the plaintiffs were seeking 
damages for the sellers’ non-delivery of the contract goods ; 
that the arbitrators had before them correspondence which 
showed that the defendants were contending that the contract 
was not binding; and that the arbitrators decided that it was 
binding and then proceeded to determine the other matters in 
dispute in favour of the plaintiffs 


DrEvLIN, J., said that he had to decide what the position was 
if a dispute embraced, not merely the question whether the 
award was validly made or not, which would be in excess of the 
arbitrators’ jurisdiction to determine, but also other questions 
which they could properly determine. It was clear that at the 
beginning of any arbitration one side or the other might challenge 
the jurisdiction of the arbitrator It was not the law that 
arbitrators, if their jurisdiction was challenged, were bound 
immediately to refuse to act until their jurisdiction had been 
determined by some court which had power to determine it 
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finally : nor was it the law that they were bound to go on without 
investigating the merits of the challenge and to determine the 
matter in dispute, leaving the question of their jurisdiction to 
be held over until it was determined by some court which had 
power to determine it. They were entitled to make their own 
inquiries in order to determine their own course of action, and the 
result of that inquiry had, of course, no effect whatsoever upon 
the rights of the parties. That was plain from the burden that 
was put upon a plaintiff suing upon an award. He was obliged 
to prove, not only the making of the award, but also that the 
arbitrators had jurisdiction to make the award. If he proved 
that the arbitrators had jurisdiction he succeeded, and his success 
vas not destroyed because the arbitrators themselves went into 
the matter and came to the same conclusion which, ex hypothesi, 
was the right one. In short, any finding by arbitrators that they 
had jurisdiction did not make the award any better, and likewise 
did not make it any worse. In his opinion, the same principle 
which applied to inferior tribunals generally, as laid down in 
R. v. Fulham, Hammersmith and Kensington Rent Tribunal ; 
ex parte Zevek (1951)\ 2 K.B. 1, ought to be applied to arbitration 
tribunals as well. Judgment for the plaintiff 

APPEARANCES: I. H. Jacob (Fvanks, Charlesly & Leighton). 
[3 W.L.R. 689 


Keported by Miss SHEILA Conon, Barrister-at-Law 


COMMERCIAL LIs1 
SALE OF GOODS: EFFECT OF PROHIBITION OF EXPORT 
DURING PERIOD OF SHIPMENT 


Ross T. Smyth and Co., Ltd. (Liverpool) v. W. N. Lindsay, Ltd. 
(Leith) 


Devlin, J. 8th October, 1953 


Special case stated by the Appeal Committee of the London 
Corn Trade Association, Ltd. 

By a contract, dated 14th September, 1951, on the London 
Corn Trade Association’s form of contract No. 62, a parcel of 
500 tons of Sicilian horse beans was sold for shipment from a 
Sicilian port or ports as per bill or bills of lading to be dated 
October and/or November, 1951, at £31 15s. per ton c.i.f. Glasgow 
rhe contract provided that, “ should the fulfilment of this contract 
be rendered impossible by prohibition of export any unfulfilled 
part thereof to be cancelled.’’ At the date of the contract the 
export of horse beans was permitted, but by an Italian regulation, 
dated 20th October, 1951, as and from Ist November, 1951, 
export was only allowed under specific licence. The sellers 
failed to ship the contract goods and the buyers declared them 
in default The sellers relied on the prohibition of export clause 
and, alternatively, upon frustration, and the matter was referred 
to an arbitration tribunal. The tribunal made no express finding 
of fact that the sellers had used any diligence to effect shipment 
between 20th October and Ist November, but held, subject to 
the opinion of the court, that performance of the contract by the 
sellers had become impossible of performance by reason of a 
change in the law of Italy during the currency of the contract 
and that the sellers were not liable in damages to the buyers 
lhe questions of law stated for the opinion of the court were 
whether or not (1) the sellers were entitled to rely upon the 
contract clause providing for cancellation should fulfilment be 
rendered impossible by prohibition of export and thereby to 
treat the contract as cancelled, or be relieved of their obligations 
to the buyers under it, or (2) the contract was discharged by 
operation of law by reason of the shipment of the contract goods 
in Italy having become impossible or unlawful owing to change of 
Italian law during the currency of the contract 

DivLIN, J., said that the case turned on a very short point 
Assuming that from Ist November onwards the sellers were 
excused from performance of this contract by the prohibition 
or by frustration, the period of time during which they had the 
right to ship was curtailed. It seemed to him that if a party 
was going to rely upon a prohibition of export clause or upon 
frustration he had to show that it covered the whole contract 
period ; if it covered a part, performance was not rendered 
impossible, but merely more difficult. He saw no difference 
in principle between a case of that kind and one where a party 
Was given sixty-one options—to ship on sixty-one days. His 
rights were reduced, but he was not excused from shipping during 
the period left to him. There was a qualification to that, 
illustrated by In ve Anglo-Russian Merchant Traders, Ltd., and 
John Batt & Co. (London), Ltd. |1917) 2 K.B. 679, and the result 
of the prohibition of export, had it been instantaneous—as it 


was in that case—-would have been the effective cause of the 
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sellers’ inability to ship. He conceded that, if the sellers could 
have said that, notwithstanding the ten days in which they 
could ship, the position was such that, though using the utmost 
diligence, they were unable to ship within ten days, the prohibition 
of export would have been the effective cause of their inability 
to perform the contract. The bare fact that a regulation dated 
20th October prohibited export from Ist November onwards 
was not enough for the sellers ; they must have a further finding 
of fact in their favour to show what they were doing in the 
intervening ten days. Nothing in the facts stated in the case 
showed that the sellers any steps whatever between 
20th October and Ist November. Accordingly he had come to the 
conclusion that, on the facts set out in the case, the tribunal 
had come to a wrong conclusion, and the award could not be 
sustained. Judgment for the buyers. 

APPEARANCES: I:ustace Roskill, O.C. (Jaques && Co.) ; 
1. A. Mocatta, Q.C., and Neil Lawson (Thomas Cooper & Co.). 
{1 W.L.R. 1280 


took 


[Reported by Miss J. F. Lams, Barrister-at-Law] 


CRIMINAL LAW: RECEIVING: CASH PROCEEDS OF 
STOLEN PROPERTY 
D'Andrea v. Woods 
Lord Goddard, C.J., Sellers and Havers, J J 
9th October, 1953 

Case stated by metropolitan magistrate. 

A quantity of savings stamps were stolen by two girls who 
converted them into cash and handed the appellant the sum of 
/4+ 10s. in Bank of england notes which were part of the proceeds 
of the theft. The appellant admitted that at the time he received 
the notes he knew that they were part of the proceeds of the 
stolen stamps. He was convicted of receiving money knowing 
it to be stolen contrary to s. 33 of the Larceny Act, 1916, but 
appealed on the grounds that the banknotes were the proceeds 
of stolen property and were not themselves stolen, and that 
therefcre the charge could not be sustained. 


Lord GobDDARD, C.]J., 


converted into money. 


said that stamps had been stolen and 
Section 46 (1) of the Larceny Act, 1916, 
provided ; ‘‘ The expression ‘ property ’ includes any description 
of real and personal property documents of title’? and 
included “‘ not only such property as has been originally in the 
possession or under the control of any person, but also any 
property into or for which the same has been converted or 
exchanged, and anything acquired by such conversion or 
exchange, whether immediately or otherwise.’’ Obviously the 
\ct was contemplating the theft of property which was then 
changed into other property or into money, and_ that 
money being used to buy something else, because it stated : 
“ Not only such property as has been originally in the possession 
or under the control of any person, but also any property into 
or for which the same has been converted or exchanged, and 
anything acquired by such conversion or exchange, whether 
immediately or otherwise.’ It was sufficient to say here that 
the 44 10s. fell exactly within the definition of property converted 
or exchanged. ‘Therefore, as the appellant knew that the notes 
had been acquired by theft, he was properly convicted and this 
appeal failed. 


some 


SELLERS and HaAveks, JJ., agreed. 
APPEARANCES: C. L. Collymore (Alban P. BL, 
Wrightson (Solicitor, Metropolitan Police). 


Reported by F. R 


Gould): BP. G. 


Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1307 


REPAIR OF DENTAL PLATE BY DENTAL 
TECHNICIAN 


Almy v. Thomas 


DENTIST : 


Lord Goddard, C. ] 13th October, 1953 


Case stated by Devonshire justices sitting at Torquay. 


, Sellers and Havers, J J. 


A woman took a dental plate which was split in the centre to 
the defendant, a dental technician. The defendant told her that 
it would have to be relined, work which entailed thickening the 
plate where the split had occurred; he took the plate to his 
laboratory and coated it with S.S. White Paste ’’ and then 
asked the woman to put it in her mouth and bite on it as hard 
as she could. Phis she did for five minutes to allow the paste 
to set in conformity with the shape of her mouth. She then 
handed the plate to him and he later replaced the hardened 
with permanent plaster Phe done to the plate 


paste work 


SOLE CE Pe 
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was in fact a chemical binding by which additional material 
was fixed to the top of the damaged plate. The defendant 
was charged with unlawfully practising dentistry contrary to 
s. | of the Dentists Act, 1921, which provides that no person 
shall, unless he is a registered dentist, practise or hold himselt 


14 (2 


operation 


out as being prepared to practise dentistry. Section 
provides that any person who performs any 
or gives any treatment, advice or attendance . . . in 
with the fitting, insertion, or fixing of artificial teeth shall be 
deemed to have practised dentistry within the meaning of this 


connection 


Act.”’ The justices were of the opinion that work on an existin 
denture, or merely altering an existing denture, did not amount 
to the practice ol dentistry within s. 14 (2) of the Act that 


there had been no operation, treatment, advice or attendance 


within the meaning of the section and that the defendant had 
not practised dentistry as alleged in the information they 
dismissed the information and the prosecutor appealed 

LorpD GoppDARD, C.J., said that he did not think that it had 
ever been doubted that a denture could come within s. 14 It 


was conceded that, if what was required amounted to a mere 
work of repair, it could have been done by a person who was 
not a registered dentist without offending against the Act. 
Speaking for himself, he would have thought that relining was 
an operation usually performed by a dentist. On the finding 
of the justices, it was difficult to say that the defendant was 


not taking an impression of the woman's mouth. Why did 
dentists take impressions unless it was for the purpose of fitting 
the mouth with artificial teeth 2? In view of the findings, it was 


impossible to say that the defendant did not give treatment or 
attendance in connection with the fitting of artificial teeth 
The offence was committed and the case must be 
the magistrates with an intimation to that ettect. 


returned to 


SELLERS, J., agreed. He said that the distinction between 
the present case and Twyford v. Puntschart (1947), 63 VLR, 329 
1947) 1 All E.R. 773, was a fine but a very definite one. 

HAveERS, J., agreed. Appeal allowed. 

APPEARANCES: John G. Hobson (Waterhouse & Co.); Sir Shirler 
Worthington-Evans (Church, Adams, Tatham & Co.) 


Reported by Miss J. F. Lams, Barrister at-Law {1 W.L.R. 1296 


SCHOOL ATTENDANCE: GIRL SENT ‘TO SCHOOL 
WEARING SLACKS: POWERS OF HEAD TEACHER 
Spiers v. Warrington Corporation 

Lord Goddard, C. J 
l4th October, 1953 


Case stated by the Hundred of West 
Appeal Committee. 


, sellers and Havers, J J 
Derby 


(duarter ‘Se hon 


1944, 1f a child of Compulso 


By s. 39 of the education Act, 


school age fails to attend regularly at the school of which he ot 
she is a registered pupil the child’s parent iseguilty of an offence 
unless the absence was due to certain specified causé On 
IsSth December, 1952, the defendant, ernest Spiers, was con 
victed by Warrington justices on an information alleging that 
between certain dates being the parent of I’va Spiers, a child 
of compulsory school age, he was guilty of an offence against 
s. 39 of the Education Act, 1944, in that I’va Spiers, a registered 
pupil at the Richard Fairclough Girls’ Secondary Modern School, 
failed to attend school regularly He was fined 10 \t the 
hearing of the defendant’s appeal to quarter sessions it wa 
proved or admitted that the girl was registered as a pupil at 
the school in question in August, 1950, and attended dressed in 
the normal school attire of gym-slip and blous from October, 
1950, to October, 1951, she was away ill, having contracted 
rheumatic fever for the second time She then returne to 
school normally, but in January, 1952, she appeared 

slacks The headmistress informed her and her parents that 
there was a school rule that slacks should not be worn, but 
that she would waive that rule if a medical note were produced 
No such note was produced, and thereafter during the ntel 
months the girl was sent to schocl in slacks and refused 
admittance by the headmistress From 13th October, 1952, to 
3rd December, 1952, she was only present at school on two day 

out of a possible forty-six Article 9 (/ of the irt ra) 
government of the school provided Phe headmuistre hall 
control the mternal organisation, manageme uN lisctpl 

the school.’” Quarter sessions allowed the delendant’s appea 

being of the opinion that the headmistress was wro inh ¢ 1din 


thie irl, and that the defendant was a WW rea 
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health and 
( orporation 


interest of his child whose 
Warrington 


what he did was in the 
life he 
appealed 


was seeking to safeguard 


session 


Lorbp Gopparp, C.J approached 
the matter bearing in mind London County Council v. Mahe 
1929’ 2 K.B 97, but the law had been altered since then The 
kducation Act, 1944, was not a consolidating Act, and one of 
the changes it made was to substitute 39 of the Act of 1944 
19 of the Education Act, 1921 It appeared to the court 
that the reason for that was that 
decision in .Waher’s case and 


id that quarter 


flor s 
highly probable 
considered desirable to abolish the 


it was 


to substitute for 19 a new section which would not leave it 
open to justices to tind any rea onable excuse parents might 
set up, but to confine the excuses for not sending a child to 


school to the reason set out in st b 2) a), (bh) and (e 


} 
} 
I 


That 


was the only construction which the court felt able to put upon 
39 (2 The headmistre obviously had the right and the 


power to prescribe the discipline for the school, and in saying 


that a girl must come to school not wearing a particular costume 


health she was only 


unless there was a compelling reason of 
matter of discipline, and a 


headmaster or 


acting in a matter which must be 


within the competence of the headmistress of 
any school, whether it be one of the great public schools or a 
parent, 


Wearihy 


county primary school The 
admitted whilst 
did on her being dressed in that way, 
brought himself within the reasoning in Saunders v. Pichardsoi 
1881), 7 O.B.D. 388, and accordingly committed an offence 


secondary or 
the child 
slacks, and insisting as he 


county 


knowing that would not be 


SELLERS and Havers, J] J]., concurred 


APPEARKANCI G. |. Bea 


\ppeal allowed 


Sharpe, Pritchard » Co., for 


J. P. Aspden, Warrington 1. A. kedmondson (P é» Soi 
for Browne, Sturge Wheeler, Warrington 
Keported by Mi KILA Copon, Barrister-at-l [3 W.L.R. 695 


I 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
HUSBAND AND WIFE: PATERNITY “ NOT ADMITTED ” 
ON PETITION: NO RES JUDICATA: CONTRACEPTIVES 
AND PATERNITY PRESUMPTION 
Watson v. Watson 


Barnard, | Sth July, 1953 


Issue as to paternity of child 
were 1937, and a 


born in July 


The parties married ino December, child, 


whose parentage the husband did not dispute, wa 


1939. Between a disembarkation leave in’ June, 1645, and 
March, 1946, the husband spent several week-end leaves with 
the wife, and on 5th March, 1946, he came home after leaving 


the Forces The wife gave birth to a child on 11th December, 
1946, the paternity of which the husband denied in this issue 
The parties separated under an agreement between April, 1947, 
and May, 1948, and after a brief resumption of cohabitation 
finally separated in June, 1945.) In that month the husband 
learnt for the first time that his wife had committed adultery 
with a man Boyd, who told him Although she 


and soul 


may be your 
The following day 
n the presence of Boyd, the wife said that the child 
December, 1946, was not her husband The court 
that Boyd had been a lodger in the matrimonial 
before June, 1945. In 1950 the 


wife in law she is mine in body 
born in 
was satistied 
from 


husband was granted a decree 


home 


) by Barnard, J., on the ground of the wife’s adultery with 
Boyd In his petition, which was filed before the passing of the 
Law Reform (Miscellaneous Provisions) Act, 1949, he alleged in 


of December, 1946, the respot 


of which 1s 


para. 10 That on the lith day 
dent gave birth toa child Vivienne Coral, the paternity 
not admitted.”’ Shortly after the decree the wife filed a notice of 
application for maintenance for herself and Vivienne. The present 
maintenance of the child 


issue arose out of the claim to the 


Vivienne, the husband contending that he was not the father and 
judicata The 


which the court accepted) at the hearing of the issue was 


raising a plea that the matter was husband's 


evicl 11Cc¢ 


Lt.-Col. Enwarp HENRY Nicol 
been clected bow 


flown Clerk of Derby, has 


n Clerk of the City of London by the Court of 


Common Council be uccecd SH Anthony Pickford who 
retires at the end of the vear after some thirty vears with the 
Corporation of which { thi ere as Cit ) 


ORS 
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from some date betwee 
sheaths were used instead 


that he and the wife used contraceptive 


June, 1945, and March, 1946, rubber 


of pessaries. He said that he was almost certain he had inter 
uurse with his wife on 5th March, 1946, but using a rubber 
i and that thereafter he had intercourse using a sheath 


held that the wife was not estopped from claiming 


nce for the child Vivienne, although she had not 


specifically raised the question of paternity before ; there had 
( een a issue before the court whether or no the child 
timate there was no allegation that the co respondent 
t ther and there was not even a detinite allegation that 
tt husband was not the father of the child himself He had 
mere uid that the paternity was not admitted. The decision 
| 1 Lindsay 1934 P. 162 was clearly to be distinguished 
Hi rdship also said that although the husband had_ been 
using contraceptives at the time when the child might have been 
conceived, and although the co-respondent was probably com 
mitting adultery with the wife shortly before the husband's return, 
the presumption of law that the child was legitimate, as laid 
do in similar circumstances in Gordon v. Gordon and Granvil 
Gordon 1903 BP. 141, was not rebutted Issue in favour of wife 
ALPPEARANC! Van Oss (Grego Rowcliff » Co., for Wood 
WeLellas » Willian Chatham Varston Garsia (Watson, 
/ » Beaty, Chatham 


2 


Reported by Joun B. Garpner, Esq., Barrister-at-Law 


[3 W.L.R. 708 


HUSBAND AND WIFE: PRAYER FOR MAINTENANCE IN 
ANSWER: APPOINTMENT OF GUARDIAN EXTENDED TO 
ANCILLARY MATTERS: DECREE TO RESPONDENT ON 
PETITIONER’S EVIDENCE 
Bone v. Bone 


Lord Merriman, P. 28th July, 1953 


\ isband petitioned for divorce on the ground of alleged 
cruelt and asked for the exercise of the court’s discretion in 
respect of his adultery. The wife by her answer denied cruelty, 
all | adultery, and prayed for a divorce and for costs. The 
husba by his reply admitted adultery and pleaded conduct 
conducin It appeared at the hearing that the mental condition 
ol who was present) was such that in the opinion of thi 


court it was desirable to appoint a guardian ad litem, and such 


appointment was made at the hearing. The answer contained 
no prayer for ancillary relief 
LorpD MERRIMAN, P., having heard the evidence of the husband 


who did not pursue his prayer for a decree), who testified to the 


truth of hi pronounced a decree nisi of 
m the praver of the answer His lordship gave leave to 


amend the prayer of the answer by adding a prayer for ancillary 


discretion statement 


relief, and the following order was drawn up: ‘‘ The president 
by msent having given leave to the respondent that T°. W. H 
be appointed guardian ad litem to the above-named respondent 


for the purpose of this suit and for all ancillary matters including 

and that the respondent 
lo amend the praver of her answer (without re-service) by adding 
thereto a claim for maintenance, the petitioner then not proceedin 
with the charge Gf cruelty as contained in his petition, and having 
of the petition 
the respondent not being called upon to give 


maimtenance connected therewith 


taken the oral evidence of the petitioner in support 


filed 4 this cause, 
upport of her answer filed herein pronounced 
pondent had sufficiently proved the contents of the 
nd on the said answer decreed that the marriage .. . be 
reason that the petitioner had been guilty of 


that the re 


cdi olved by 


adult Provision for maintenance was made in a draft 
deed, the terms of which were approved by his lordship, who 
aid that it was really with reference to the deed (the terms ot 
vh ul been considered in chambers during an adjournment 
that | his lordship) thought it necessary that the duties of the 
iardian ad litem should be extended to ancillary matters, 
ail maintenance 
\PI RANCHI Pr. kh. ns (J. H. Hortii » Nash): Rogei 
0) l (Bower, Cotton & Bowery 
i I by Joun B. Gaver, Esq, Bar itLaw) [1 WLR. 1310 
IN Henky Bootn, soheitor, of Sheffield, and Deput 
‘1 ro the past 1X ea hizas Loe tppombted Kkevrstra 
efiel] County Court and ot the hetheld Dustrict Regowsts 
1 Court Ile take ip tis duties next month and 
Kkaymond Meek wo clied \ugust, 




















October 31, 1953 THE 


SULIECIToORS * 


JOURNAL 


SURVEY OF THE WEEK 


HOUSE OF 


PROGRESS OI 


LORDS 

BILLs 
Kead Third Time : 

Monopolies and Restrictive Practices Commission Bill [H C.] 
22nd October. 


HOUSE OF COMMONS 
\. PROGRESS OF BILLS 


kKead Third Time: 
3rd October. 


Auxiliary Forces Bill [H.L.] 23 
23rd October. 


Enemy Property Bill [H.L.] 


B. OUESTIONS 


RENT RestrrRicrions Acts 


Mr. HAkoLD MACMILLAN said he hoped to make a statement in 
due course on the question of legislation to amend the Kent 
Kestrictions Acts. 20th October. 


LANDLORD AND TENANT (RENT CONTROL) Act, 1949 


Mr. DONNELLY asked whether legislation would be introduced 
to amend s. 2 of the Landlord and Tenant (Rent Control) Act, 
1949, in order to make it possible for those with long leases, 
and where the rent was under the full rateable value, to resell 
their houses. Mr. MACMILLAN said this raised difficult problems 
and he could as yet make no definite statement as to what could 
or could not be done towards their solution. 20th October. 


LAND TRANSACTIONS (CIRCULAR) 


Mr. MAcMILLAN said that the basis of transactions in land 
between development corporations and private persons was the 
same as that set out in Ministry of Housing and Local Government 
Circular 41/53. 20th October. 


LEASEHOLD PROPERTY (DILAPIDATIONS) 


The ATTORNEY-GENERAL said the Government hoped to 
iunplement by legislation the proposals in para. 36 of the White 
Paper (Cmd. 8713) on Leasehold Property, as to the responsibility 
of long leaseholders for dilapidations, as soon as ‘possible, but 
he could give no undertaking. 20th October. 


COMPANIES (ANNUAL MEETINGS) 


The Parliamentary Secretary to the Board of Trade, Mr. H. 
SrkAuss, stated in a written reply that in 1952 thirty-three 
companies were reminded that they had not held an annual 
within the prescribed time, and proceedings 


veneral meeting 


were taken against two. <A suggestion by Mr. GLeENVIL HAL 
that he should consider including in the annual return form a 
request for the date when the last such meeting was held would 


| 
stated Mr. Strauss, require legislation 20th October 


MAGISTRATES’ CLERKS 
The HoME SECRETARY said he was considering in consultation 
with the Lord Chancellor the question of clerks of the court 
accompanying when they retired to cons 
case, but he was not yet in a position to make a statement 


22nd October 


magistrates ler a 


MURDER 


Mr. Lewis asked whether, in all cases of investigations by the 
police into murder charges, a full and complete recorded account 
would be taken of all evidence and talks entered into between 
the police and the accused on electrical recording machines, 
and the records preserved for future Home 
Secretary said he knew of no grounds for such a radical change 


in the method of police investigation. 22nd October 


INVESTIGATIONS (METHODS 


reference Lhe 


INSTRUMENTS 
1953 No. 1513 


STATUTORY 
Butter (Amendment No. 2) Order, 1953 (S.1 
Cheese (Amendment No. 2) Order, 1953 S.I. 1953 No. 1514 
Coal Mines (Ilectricity) (arthing Systems) General Regulations 


1953 S.I. 1953 No. 1509.) 

Coal Mines (Installation and Use of Electricity Revocation 
Order, 1953. (S.1. 1953 No. 1510.) 

Local Authorities (Charges for Dustbins) (Revocation) Order, 
1953. (S.I. 1953 No. 1504 

London-Edinburgh-Thurso ‘Trunk Road (Brora Diversion 
Order, 1953 5.5; 1953 No. £516.) 

London Traffic (Prescribed Routes) (No. 28) Regulations, 1953 
(S.1. 1953 No. 1507.) 

Oils and Fats (No. 2) (Amendment) Order, 1953 Sai: toad 
No. 1515.) 

Retail Newsagency, Tobacco and Confectionery Trades Wages 


Jengland and Wales) Wages Regulation (Amendment) 


Council 
Order, 1953. (S.1. 1953 No. 1506.) 8d. 

Seed Potatoes Order, 1953. (S.1. 1953 No. 1519.) 8d 

Stirling-Cupar-St. Andrews ‘Trunk Road 

Diversion) Order, 1953. (S.1. 1953 No. 1517 
Stopping up of Highways (London) (No. 15) Order, 1953 5.1 

1953 No. 1518.) 

Any of the above may be obtained from the 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in 
otherwise stated, is 4d., post free. 


Cowden Castle 


Government 


each case, unless 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS ave answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
addressed 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof 


All questions must be typewritten (in duplicate 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 


Way 
IN I¢XTENT OF 


Easement—KIGHT O01 IeXPRESSLY RESERVED—-CHANGE 


USER 


QY. A’s house lies next to that of B, and between them is a 


passage or way, the soil of which belongs to A. 
A’s property, but also to 


This passage 
not only gives access to the rear of 
certain coach-houses or garages and pigsties belonging to B. 
rhe properties of A and B formerly belonged to one owner, and 
when A’s property was conveyed to him or his predecessors in 
title there was reserved unto the owners and occupiers for the 
property “the right at all times and for all 
purposes to go pass and repass with or without 
carriages and other vehicles over and along the road shown and 
edged green on the said plan ”’ (1.e., the passage between the two 
properties). For a number of years past this passage has been 
used by the owners and occupiers of B's property for purposes 
in connection with the use of the property for residential purposes 
B has recently bought farmland in the district and it is now 
his practice, morning and evening, to drive cattle up the road in 
question, thereby exercising a right of way, for the purpose of 
and he has installed milking sheds at the 
1 object to the use of the passageway 
having regard to the circumstances 


time being of B’s 
horses carts 


milking these cattle ; 
rear of his property. Can 
for agricultural purposes, 
and the terms of the grant ? 


A. In the case of a right of way created by expre 
the general principle is that the rig 
strongly against the 
(Williams v. James (1867) 
1875), L.R. 10 Ch. 584 ; 
The court will, however, consider the 
use of 


reservation) 
construed 
tenement 
v. Saunders 
1 K.B 
land over which the easement is granted, the 
tenement at the date of the grant and the purpose 
way was originally intended to be used. Allan v. Gomi S40), 
11 A. & E. 759, appears to be the strongest authority in favour 
of A. In that case the defendant had an express right of way 
to a stable and loft and a space under the loft then used as a 
woodhouse. The defendant converted the loft and 
cottage, but was held not to be entitled to treat the right of way 
In the present instance, A coul 


ownhel Ol 
Beere. 2, Car 


Callard \ 


most 


353) 





space into a 


as appurtenant to the cottage 
we think, say that when the right of way was reserved, 
of the land at the rear of B’s property for the erection of farm 
buildings was not within the contemplation of the parties, and 
in particular can refer to the absence of any express mention of 


cattle in the limitation of the reservation, applying the principle 
exclusio alteriu We should, however, 


Gomme, supra, has not found universal 


of expressio unius est 
Illan v. 


acceptance in later cases, in particular [inch v. G.W. I 


mention that 
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5 ix: D. 254 In that case an inclosure award reserved a right claimed by A from B, Ltd., is considerably more than B, Ltd.’ 
of way to a meadow which was afterwards converted into a claim against A, but it is understood that the dividend (if any 
cattle-pen for the storing of cattle in transit, involving very lich will be payable by B, Ltd., is very small. A has now 
much heavier traffic along the wa The court held that the — re ved a circular letter from the liquidators requiring him to 
new user could be justifi and distinguished Allan v. Gomme, pro debt. (a) If A proves for his claim in liquidation, 
upra, on the ground that that case was a decision on construction he estopped from putting forward this claim as a counter claim 
Nevertheless, Finch’s case would appear explicable on the basis » the proceedings brought by B, Ltd. ?  (b) On the other hand 
that a right of way to a meadow and a right of way to a cattle-pen if A does not prove his claim, can he then counter-claim in full 
both contemplate possible user by cattle, and that accordingly t #, Ltd., in the event of B, Ltd., proceeding with then 
no change but only an extension of user took place. See, lai wainst him? (c) Can A still prove for his claim 1 
generally, Gale on Ikasement 12th ed., p. 315 et seq liquidation and counter-claim in respect of any deficiency i 

1 proceedings brought by Bb, Ltd., against him ? 

a a ee re 1. The problem seems to be one in which s. 31 of the Bank 
7 ruj Act, 1914 (applied to companies in liquidation by s. 317 
REPRESENTATIVES f the Companies Act, 1948), is in point. In formulating hi 
QO. A taxpayer died during 1950-51 and the Inland Revenue claim for damages, A must obviously give credit in some way 
now seek to raise additional ; ments, going back to 1936-37, for the price he agreed to pay for the goods, and the balan 
under Sched. I) in respect of undisclosed profits, the tax upon he claims seems to be a balance arising out of mutual 
which has, at the moment, been lost to the Inland Revenue transactions (cf. Re H. k. Thorne & Son {1914} 2 Ch. 438 
owing to the fraud of the deceased. (a) What additional assess Accordingly, that balance ‘‘ and no more is to be claimed in 
ments could have been raised upon the personal representatives 1¢© bankruptcy. If A proves on this basis, there would seem to 
immediately after the death of the fraudulent taxpayer and — be no possibility of the liquidator pursuing the company’s action 
thereafter 2? (4) What additional assessments can now be the he might, of course, dispute A’s proof and bring it befor: 
raised upon the personal representatives ? (c) What penalti the court for determination. If the liquidator did pursue thi 
can now be imposed by the Revenue, and for what years action, we can see no reason why A’s defence should be prejudiced 
under (a) (d) What penalties can now be imposed by the I having proved. The counter-claim in that event could be 
Revenue, and for what years under (4) 2 It seems that, at the T e full amount of the damages alleged, we think, on the 


oncerned with s. 47 of the Incomes 


the previous income tax le 


present time, we are mere] 
lax Act, 1952 


which re peal 


merely a 


islation. 


We have always understood that the 1952 Act was 
codification Act, but we are now beginning to have our doubts 
It would appear that before the passing of the 1952 Act the 
relevant legislation was contained in the Finance Act, 1923, 
s. 29 (1), and the Finance Act, 1942 33. (1). Under that legislation 
it seems to us reasonably clear that the Revenue, in the case of 
a fraudulent taxpayer, could not raise assessments more than 
six years prior to his death and even then only by making 
immediate assessments, at any rate in respect of the fixed year 
prior to the death. As we understand s, 47 of the 1952 Act, 
however, it would seem that the Revenue can now raise additional 
assessments as far back as the fiscal year 1936-37, provided that 
they do so within the three fiscal years following the fiscal year 
in which the deceased died, 

A. The pots raised appear to us to be, without doubt, 
difficult. It is clear that the Iinance Act, 1942, s. 33, which 
introduced the unlimited period in cases of fraud, etc., expressly 
provided by subs. (4) that it should not operate to extend the 
time ‘‘ for bringing any proceedings against, or the amending ot 


in the case of the personal repre 
taxpayer. When one turns 
0 far as penalties are concerned 


making any assessments, et 
sentatives of a deceased 
to the 1952 Act this is pr 
by s. 501 (3). Hence it 
up to six years after they were incurred. 
can, , subject to this time limit, be brought against 
personal representatives (see 4.-G. v. Canter [1939) 1 K.B. 318 

What has happened to the restriction 
on the making of assessment [his is not at all clear, but it 
is to be observed that the proviso to s. 47 (1) refers to the making 
of ., on that person, which words do not apply 
to the substantive part of the It is also to be noticed 


fraudulent 
eserved 
appears that penalties may be imposed 
An action for penalties 


of cours 


rhe question then arises 


assessments, ete { 


subsection. 


that there is no express provision for an alternative assessment 
on personal representative uch as appears, for instance, In 
s. 129 (4) and in other places in the Act. If this is correct, 
then the limitation in s. 47 applies to assessments under the 


17 (1) and not to assessments undet 
made upon personal representatives 


submitted 


substantive part of 
proviso, which cannot 
at all. We suggest that such an argument might be 
to the Inland Revenue. 


be 


Bankruptcy SET-OFF—-BALANCE ARISING OUT OF MUTUAL 
‘TRANSACTIONS 
Q. A purchased some goods from B, Ltd., and there is a balance 


owed by A to B, Ltd., of several hundred pounds for these goods. 
Upon examination the goods were found to be faulty, but the 
uch that 4 cannot reject them but must rely 
damages for breach of contract. 2B, Ltd., 
against A the balance the price 
but before any further proceedings 
arance by 1) B, Ltd., went into 
dormant. The amount 


circumstances are 
upon a claim for 
instituted proceedings 
of goods sold and delivered, 


for ol 
were taken (other than an ap} 


liquidation and the action became 


the 


Jack v. Kipping (1882), 9 O.B.D. 113. 


analogy of 


SUCCESSIVE DEATH 
AND Wipow— 


Rent Restriction—DEVOLUTION ON DEATH 


INTESTATE OF CONTRACTUAL TENANT 


DAUGHTER 


POSITION O 


QO. In 1914 T is granted a quarterly tenancy of a dwelling-house 
} Acts at a rental of £10 per quarter 


ithin the scope of the Kent 
exclusive, and for the purposes of this question it is presumed 
to L contractual tenancy During the last war the rent wa 
reduced to 48 per quarter. In 1949 7 died intestate, no grant 


»} estate being taken out, and in 1950 notice to quit was sent 
‘the legal representatives of thi 


to the premises in the name of 

late 7,’ and at the same time a statutory notice was similarly 
cI | which reinstated the rent at £10 per quarter, which has 
bee paid since that date by 7’s daughter. TJ’s widow (who 


had been a helpless invalid since 1943) and his daughter, who had 
been living with them since 1943, remained in the property 
being taken out, 








/ widow has now died intestate, no grant 
and the landlord contends that the widow remained on as a 
tenant by virtue of s. 12 (1) (g) and, therefore, the daughter 
cannot claim any right of possession. We have advised the 
daughter that she is entitled to remain on by virtue of the fact 
1) the contractual tenancy has never been determined, 

or (6) hers is the first claim under s. 12 (1) (g) Moodie v. Hosego 
appears to us to differ in the facts, as in that case notice to quit 
was, in fact, servedl on the President of the Probate, Divorce 
and Admiralty Division. 

!. The first consideration is, in our opinion, whether 7’ 


1 


WICLOW Ol 


acquired any contractual tenancy by inheritance 
vise in addition to the statutory tenancy which, accordins 


otnel 

to Moodie v. Hosegood {1952| A.C. 61, she acquired on the death 
of her husband. Her daughter could not claim by virtue ot 
her mother having held such a statutory tenancy but, as Mood: 
v. Hl od itself shows, such a tenancy may co-exist with a 


contractual tenancy held either by the same person or by someone 


else, the statutory tenancy conferring prior rights of occupation 
In our view three courses are open to 7’s daughter: She can 
allege (in the alternative) (a) that her mother acquired the 


contractual tenancy held by her husband, on his intestacy 


6) that her mother acquired a contractual tenancy, essentially 
by estoppel, as the result of the notice of increase and payment 


of increased rent (c) that she herself, the daughter, acquired 
such a contractual tenancy. (a) Here the difficulty would be 
t] the late 7’s estate has not been administered and the notic« 


to quit does, in our opinion, constitute a real danger. L¢gertoi 
Hitt 1951) 1 T.L.R. 58 showed that a notice addressed to 
t executors ”’ of a deceased tenant who has, in fact, died 

intestate is valid if served on persons in possession ; Harrowtl 

lia v. Snelson {1951} 1 All E.R. 140 was to the same effect 


and though these decisions concerned agricultural holdings the 
contractual tenancy, 


reasoning appears to be applicable and 7” 
{ refore, ceased to exist when the notice to quit expired 
(6) The court would have to consider what inferences to draw 








ed 
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from 7’s widow’s remaining in possession after service of the 
notice to quit and notice of increase. The latter was not, we 
would point out, a “ statutory ’’ notice (see Phillips v. Copping 
1935) 1 K.B. 15 (C.A.)); this circumstance militates, if anything, 
in the daughter’s favour, making it easier for her to establish 
that a tenancy came into being by agreement and that her 
mother did not stay on merely because the landlord could not 
turn her out (see Morrison v. Jacobs {[1945| KK.B. 577). Which 
of these two things happened would have to be found as a fact 
and, if it were decided that a contractual tenancy was offered to 
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and accepted by the widow, the daughter could now claim a 
statutory tenancy by virtue of Moodie v. Hosegood or could 
take out letters of administration of her mother’s estate and, 
no notice to quit having been served in time, thus acquire a 
contractual tenancy, i.e., the one held by her late mother 
(c) We mention this possibility because it may be that the 
landlord was dealing with the daughter as principal and, if so 
the fact that there were other and valid claims to a tenancy 
would not affect her, as the landlord would be estopped from 
asserting the existence of such other claims 


NOTES AND NEWS 


Honours and Appointments 

The Queen has been pleased to approve the appointment of 
His Honour THOMAS RICHARDSON, O.B.E., to be Chairman. of 
the Court of Quarter Sessions for the County of Northumberland, 
with effect from 14th October, 1953. 

Mr. CHARLES ROLAND HopaGson, O.B.E., 
Manchester, and legal adviser to the north-western division of 
the National Coal Board since 1947, has been appointed chairman 
of the Licensing Authority for the South Wales area. 

Mr. Ruys LLEWELLYN-JONEs, coroner for Flintshire and clerk 
to Flint Magistrates, has been appointed magistrates’ clerk for 
the Mold, Hawarden, Northop and Hope divisions, 


solicitor, of 


Mr. CHARLES PULFORD ROBERTS, solicitor, of Holywell, has 
been appointed magistrates’ clerk for the Holywell and Caerwys 
divisions of Flintshire. 

Mr. RussELL CRAIK PHARAOH, solicitor, of West Bromwich, 
has been appointed ‘Town Clerk of Workington. 


Personal Notes 

Miss Patricia Anne Turner, solicitor, of London, W.C.2, was 
married on 21st October to Mr. Rodney Bax, barrister-at-law, of 
Temple, E.C.4. 

Mr. John Cooper Whittaker, solicitor, of Blackburn, was 
married on 15th October to Miss Audrey Walsh, B.A., also of 
Blackburn. 

Mr. Samuel Coppack, solicitor, of Wakefield, and an assistant 
solicitor to the West Riding County Council, was married on 
24th October to Miss Jean Ward, of Ossett. 


After twenty-one years’ service as clerk to both Rotherham 
Borough and West Riding Magistrates, Mr. Harold Baker is 
retiring, aged 65. 


Miscellaneous 
CANTERBURY DEVELOPMENT PLAN, 1951 

On 6th October, 1953, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. <A certified copy of the plan as approved by the Minister 
has been deposited at the office of the Planning Officer and City 
Architect, 15 Dane John, Canterbury. The copy of the plan so 
deposited will be open for inspection free of charge by all persons 
interested between 9.30 a.m. and 1 p.m. and 2.30 p.m. and 
+.30 p.m. on weekdays except Saturdays, and between 9.30 a.m. 
and 1 p.m. on Saturdays. The plan became operative as from 
16th October, 1953, but if any person aggrieved by the plan 
desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there 
under has not been complied with in relation to the approval of 
the plan, he may, within six weeks from 16th October, 1953, 
make application to the High Court. 


The Lord Chancellor presided at a dinner given or 20th October, 
in Middle Temple Hall by the Bench and Bar of England in 
honour of Viscount Simon, The company included : The 
American Ambassador, the Marquess of Reading, Earl Jowitt, 
Lord Goddard, Lord Tucker, Lord Asquith of Bishopstone, 
Lord Cohen, Lord Merriman, Lord Oaksey, Lord Porter, Lord 
Wright, Lord Kadclitte, Lord Keid Lord Schuster, Lord Morton 
of Henryton, the Attorney-General, Sir Walter Monckton, Q.C., 


Gilbert 


M.P., Sir David Maxwell Fyfe, Q.C., M.P., the Hon 
Simon, Sir Patrick Spens, Q.C., M.P., Sir Frank Soskice, QO. 


M.P., Sir Sidney Abrahams, Q.C., Sir Lionel Leach, Q.( Sit 
Hartley Shawcross, Q.C., M.P., Sir Raymond [-vershed, Lord 
Justice Birkett, Lord Justice Denning, Lord Justice Hodson, 
Lord Justice Jenkins, Lord Justice Morris, Lord Justice Romet 


Lord Justice Singleton, Mr. Justice Barnard, Mr. Justice Barry, 
Mr. Justice Cassels, Mr. Justice Collingwood, Mr. Justice Croom 
Johnson, Mr. Justice Devlin, Mr. Justice Glyn-Jones, Mr. Justice 
Harman, Mr. Justice Sellers, Mr. Justice Havers, Mr. Justice 
Lloyd-Jacob, Mr. Justice Vaisey, Mr. Justice Lynskey, Mi 
Justice Upjohn, Mr. Justice McNair, Mr. Justice 

Mr. Justice Willmer, Mr. Justice Pearson, Mr. Justice Wallington 
Mr. Justice Pearce, the Hon. T. G. Roche, the Hon. Ewen 
Montagu, Q.C., Sir Philip Saker Wilbraham, Sir Shirley 
Worthington-Evans, Sir Godfrey Russell Vick, O.C., Sir Thomas 
Strangman, Q0.C., Sir Hugh Beazley, Sir H. Brittain, Sir Cecil 
Carr, ).C., Sir Herbert Cunliffe, O.C., Sir Charles Doughty, O.( 


Ormerod, 


Sir Alan Ellis, Q.C., Sir Frederick Gentle, O.C., Sir Noel Goldie, 
Q.C., Sir Reginald Hills, Sir Lynden Macassey, (.¢ sir Henry 
MacGeagh, Q.C., Sir Reginald Manningham-Buller, ©.C., M.P., 


Judges Charlesworth, Clothier, Essenhigh, Glazebrook, Howard 
IEemlyn-Jones, Leon, MacMillan, Pratt and Reid, Mr. G. Beyfu 
oe OF Mr. K. Carpmael, OCs Professor A. L. Goodhart, ©.( 
Mr. D. Karmel, Q.C., Mr. Ashe Lincoln, Q.C., Mr. A. A. Mocatta, 
.C., and Mr. Basil Nield, O.C. 


ENQUIRIES OF LOCAL AUTHORITIES 
Ust oF APPROPRIATE FORM 


The new forms of additional enquiries, Con, 294, Con, 298 
and Con, 29c, are intended for use respectively in relation to 
enquiries of borough or district councils other than metropolitan 
boroughs, county councils other than the London County Council, 
and county borough councils, Inquiries of metropolitan borough 
councils and of the London County Council are (pending the 
made on the old forms 
As _use,of the wrong form 


introduction of special forms) to be 
Con. 294 and Con. 298 respectively. 
will entail rejection and delay, the following lists of the present 
county boroughs and metropolitan boroughs may be found 
useful. 


County boroughs 


Barnsley, Barrow in Furness, Bath, Birkenhead, Birmmgham, 
Blackburn, Blackpool, Bolton, Bootle, Bournemouth, Bradford, 
Brighton, Bristol, Burnley, Burton-upon-Trent, Bury, Canterbury, 
Cardiff, Carlisle, Chester, Coventry, Croydon, Darlington, Derby, 
Dewsbury, Doncaster, Dudley, Eastbourne, Kast Ham, [xeter, 
Gateshead, Gloucester, Great Yarmouth, Grimsby, Halifax, 
Hastings, Huddersfield, Ipswich, Kingston upon Hull, Leeds, 
Leicester, Lincoln, Liverpool, Manchester, Merthyt Pyvdfil, 
Middlesbrough, Newcastle upon Tyne, Newport, Northampton 
Norwich, Nottingham, Oldham, Oxford, Plymouth, Portsmouth, 
Preston, Reading, Rochdale, Rotherham, St. Helen Salford, 
Sheffield, Smethwick, Southampton, Southend-on-Sea, Southport, 
South Shields, Stockport, Stoke-on-Trent, Sunderland, Swansea, 
Tvnemouth, Waketield, Wallasey, Walsall, Warrington, West 
Bromwich, West Ham, West Hartlepool, Wigan, Wolverhampton, 
Worcester, York. 


Metropolitan boroughs 


Battersea, Bermondsey, Bethnal Green, Camberwell, Chelsea 


Deptford, Finsbury, Fulham, Greenwich, Hackney, Hammersmith, 
Hampstead, Holborn, Islington, Kensington, Lambeth, Lewisham, 
Paddington, Poplar, St. Marylebone, St. Panera 
Southwark, Stepney, Stoke Ne wington, Wandsworth, Westminster, 


Woolwich. 


Shoreditch, 








750 [Vol. 97 THE 


Wills and Bequests 


Mr. H. S. Gouldsmith, retired solicitor, of Bristol, left £25,332 
(424,902 net 

Mr. C. E. Lewis, solicitor, of Brentwood, left £59,021 (£58,718 
net). 


Mr. W. G. Maddison, solicitor, of Durham, left £37,453 
(436,879 net 

Major Ie. G. Moore, solicitor, of Liverpool, left 414,048. 

Mr. W. ©. Times, solicitor, of Hitchin, left 454,830 (454,216 


net 


OBITUARY 


Mr. S. BARON 
Mr Stanislaus Baron, former Wigan solicitor, died = on 
9th October, aged 69 He was admitted in 1907 
Mr. P. S. COSTERTON 


Mr. Percival Sydney Costerton, retired solicitor, of Bishopsgate, 
London, J¢.C.2, died on 9th October, aged 92. He was admitted 
in 1s90 


Mr. J. C. W. DAMANT 


Mr. James Charles Wilson Damant, solicitor, of Cowes, died 
on 4th October, aged 69 lle was clerk to the Cowes Harbour 
Commissioners and to the Cowes Port Health Authority and 
had formerly been clerk to the Cowes Urban District Council. 
He was admitted in 1905 


Mr. Kk. GUILLAUME 


Mr. Reginald Guillaume, solicitor, of Weybridge, died on 
21st September. He was admitted in 1913. 


Ligut.-CoLone, D. R. HOWELLS 


Lieutenant-Colonel David Richard Howells, solicitor, of Neath, 
died on 30th September, aged 57. During the second world war 
he was in charge of the legal department, Western Command, and 
was awarded the M.B.E. He was admitted in 1924. 


Mr. G. MATTHEWS 


Mr. Guy Matthews, solicitor, of London, W.C.1, died on 
14th October, aged 79. He was admitted in 1897. 


Mr. J. F. MIDDLETON 


Mr. John Felmingham Middleton, solicitor, of Great Yarmouth, 
died on 16th September, aged 24. He was admitted in 1952. 


Mr. O. V. SMITHSON 


Mr. Owen Vere Smithson, solicitor, of Leeds, died recently, 
aged 69. He was admitted in 1921. 


Mr. L. R. TRIMBLE 


Mr. Leo Kichard Trimble, managing clerk to Messrs. Trethowan 
and Vincent and Fultons, solicitors, of Salisbury, died recently, 
aged 54. He joined the firm in 1927. 


Mr. G. A. WILKINS 


Mr. Granville Augustus Wilkins, retired solicitor, of Ashby- 
de la-Zouch, died recently, aged SO. He was for many vears 
the solicitor of the Governors of both the boys’ and girls’ Grammar 
schools at Ashby. He was admitted in 1896. 


al ‘ “ry >) 
SOCIETIES 
Among the guests at the annual dinner of the INCORPORATED 

Law Socirty OF PLyMmMouvtu held on Friday, 16th October, was 
the Bishop of Plymouth, the Rt. Rev. Norman H. Clarke. The 
toast of ‘’ The Law Society ’’ was proposed by Mr. Ernest Vosper, 
president of the Plymouth Society, and Mr. William Charles 
Crocker, president of The Law Society, replied. 


The fifth annual general meeting of the Mip-SurrEy Law 
Society was held at Kingston upon Thames on 8th October, 1953, 
at which Miss M. M. White, of Epsom, was elected President, 
Messrs. J. C. Cotton, of Sutton, and S. EK. Mann, of Leatherhead, 
Vice-Presidents, and Mr. G. A. Smith Hon. Secretary and 
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freasurer for 1953-54. The annual dinner and dance of the 


Society is to be held at the Berkeley Rooms on Saturday, 
27th March, 1954. 
Lonpon announce the _ following 
subjects for debate in November, 1953, in the Common 
Koom, Gray’s Inn, at 8 p.m.—Wednesday, 4th November 
That this House supports the Government’s policy in British 
Wednesday, 11th November: ‘“‘ That the pen is no 
longer mightier than the sword ’’; Wednesday, 18th November : 
That Marshal Tito’s attitude concerning Trieste is justified ”’ ; 
Wednesday, 25th November: ‘‘ That there should be no 
compulsory age limit for retirement.’’ 


The UNION SOCIETY Of}! 


Guiana”’ 


The Soricirors’ MANAGING CLERKS’ ASSOCIATION announce 
that a lecture will be given in the Niblett Hall, Inner Temple, 
E.C.4 (by kind permission of the Benchers), on Tuesday, 
3rd November, 1953, by the Rt. Hon. Sir Frank Soskice, Q.C., 
on ‘‘ The International Court of Justice.’’ The chair will be 
taken at 6.15 p.m. precisely by Lord Justice Hodson. Admission 
will be by ticket which can be obtained at the offices of the 
\ssociation, at Maltravers House, Arundel Street, Strand, W.C.2. 


The Unitep Law Soctety announce the following meetings 
to be held in November, on Mondays at 7.15 p.m. in Gray’s Inn 
Common Room: 2nd November: Moot (based on Lewis v. 
Carmarthenshire County Council [1953) 1 All E.R. 1025) with the 
Hon. Mr. Justice Pearce in the chair; 9th November: Debate. 
“That this House regrets that the film industry does mare 
to encourage crime than the church to discourage it’’; 
16th November : Debate. ‘‘ That this House agrees with 
M. André Cayatte that ‘ we are all murderers ’ ’’ ; 23rd November : 
Debate. ‘‘ That general legislation should (1) prevent the 
imposition of unfair conditions by monopolies and bodies with 
strong trade associations, and (2) provide means by which the 
interests of customers would be consulted before the terms of 
standard form contracts are settled’’ (the opener being the 
author of the article on Standard Form Contracts in this July’s 
Modern Law Review); 30th November: Quickfire Debates. 
(1) ‘‘ That solicitors should be eligible for the High Court Bench.”’ 
2) ‘“‘ That co-education is a Good Thing.’’ (3) ‘‘ That juries 
should be abolished.’”’ (4) ‘‘ That this House would rather 
listen to ‘ The Goon Show ’ than ‘ Twenty Questions ’.”’ 

Visitors are cordially invited to attend any meeting. 
choose to speak, they are also entitled to vote. 

The Society’s Annual Dinner will be held at the Café Royal 
on Monday, 7th December. The speakers will include Lord 
kadcliffe (in the chair), Marshal of the R.A.F. Lord Tedder, 
Sir Raymond Evershed, M.R., and the Rt. Hon. Sir Sidney 
\brahams, P.C., Q.C. 


If they 
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